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SOME LEGAL PHASES OF THE SAMOAN TROUBLES. 


It is not proposed in this article to discuss the larger problems 
of international policy in the protectorate of Samoa, now brought 
into startling distinctness by recent revolution and bloodshed. 
' But the legal questions involved are fundamental to the working 
of the treaty under which those unhappy islands are supposed 
to be governed, and cannot fail to be of interest at a time when 
the issues of the relations of our country, not only to Samoa, 
but likewise to other tropical islands inhabited by races alien to 
our own, are pressing for immediate solution. 


Tue Lecat MACHINERY. 


The government of Samoa, so far as foreigners are con- 
cerned, is a constitutional one, in the strictest American sense. 
It has a written constitution, which is the foundation law, out- 
side which no official may step, and by which all his acts are to 
be controlled. On the 14th day of June, 1889, the plenipoten- 
tiaries of England, Germany, and the United States, at Berlin, 
signed a compact which is styled ‘* General Act of the Confer- 
ence at Berlin Relating to Samoa,”’ which, for convenience, will 
herein be called the Treaty. This document was in due course 
ratified by the three great powers and by the native government 
of Samoa, and under its provisions the country has been ruled. 
The Treaty creates a system of government, establishes courts of 
justice, provides for the imposition of taxes, collection and expend- 
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iture of revenues, lays down rules of law supposed to be suited 
to local needs, and stipulates that certain foreign officials shall 
be appointed with defined duties and powers. It is thus not 
merely a treaty in the ordinary sense, but is also legislation by 
the high contracting parties and is properly termed a ‘‘ General 
Act.”’ 

It declares ‘* that the islands of Samoa are neutral territory,”’ 
recognizes ‘* the independence of the Samoan government and the 
free right of the natives to elect their chief or king and choose 
their form of government according to their own laws and cus- 
toms,’’ and asserts that ‘* neither of the powers shall exercise 
any separate control over the islands or government thereof.’’ 
After thus providing for a native government, it proceeds: «* A 
Supreme Court shall be established to consist of one judge, who 
shall be styled Chief Justice of Samoa. * * * He shall be 
learned in law and equity, of mature years, and of good repute for 
his sense of honor, impartiality and justice. His decisions upon 
questions within his jurisdiction shall be final. * * * The 
powers of the Chief Justice in case of a vacancy of that office 
from any cause shall be exercised by the president of the munic- 
ipal council of Apia until a successor shall beappointed. * * * 
If a majority of the three treaty powers so request, he shall be 
removed.’’ This appointment, made by the Samoan government 
upon the nomination of the three powers, or in default of agree- 
ment by them, then upon the nomination of the King of Sweden 
and Norway, is intended to secure complete impartiality. Im- 
portant duties in connection with legislative and other matters 
are imposed upon him as Chief Justice, while the special juris- 
diction of the Supreme Court is thus defined: — 

‘* Upon the organization of the Supreme Court, there shall be 
transferred to its exclusive jurisdiction : — 

** 1, All civil suits concerning real property situated in Samoa, 

and all rights affecting the same. 
"2, All civil suits of any kind between natives and foreigners 
or between foreigners of different nationalities. 

“3. All crimes and offenses committed by natives against 
foreigners, or by such foreigners as are not subject to any con- 
sular jurisdiction.” 
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The Supreme Court is also given appellate jurisdiction over 
all municipal magistrates and officers. One very important 
provision is: ‘* The Supreme Court shall have jurisdiction 
of all questions arising under the provisions of this General 
Act, and the decision or order of the court thereon shall 
be conclusive upon all residents of Samoa.’’ Aside from the 
special jurisdiction relating to the election of a king, which will 
hereafter be referred to, the jurisdiction of the Supreme Court 
is as above stated. The authorities creating the court defined 
its powers. It is not a court of general jurisdiction. It is an 
international court, with special and limited jurisdiction, final 
within that jurisdiction, but powerless outside its own domain. 
Before the Treaty was made, each of the three consuls had juris- 
diction over subjects or citizens of his own nationality, with 
authority to solemnize marriages and grant divorces, to punish 
criminally all offenses by them committed and to hear and deter- 
mine all their civil controversies, and no foreigner could be sued 
except in his own consular court. It will be noticed that only 
a portion of these judicial powers was, by the Treaty, ‘ trans- 
ferred ’’ to the Supreme Court. Those not transferred remained 
in the respective consular courts, and at this point some of the 
most acute of the recent controversies have arisen. With the 
three consular courts and the Supreme Court having jurisdiction 
of the same subject-matter in many cases, but the right to proceed 
in either forum often depending wholly upon difficult questions 
of nationality, it is apparent that annoying conflicts of jurisdic- 
tion are liable to arise, and that nothing but tact, discretion, and 
careful stepping when the boundary lines are approached can 
prevent such conflicts. It is only just for the writer to say that 
during his occupancy of the office of Chief Justice, the consular 
courts kept within their own proper fields, and were in all 
respects courteous in their relations to the Supreme Court, while 
it was the constant aim of that tribunal to keep within its own 
proper limits. 
Tue Kincsuir Decision. 

In August, 1898, the gentle and lovable Malietoa Laupepa, 
whom the Treaty had recognized as king, after a long illness 
from typhoid fever, ended his troubled reign by death. By 
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Samoan custom and law, he could not bequeath his authority as 
king to his son or to any other successor, any more than could 
President Garfield the presidency. He did not attempt to do 
so. Nor could any person inherit the kingly authority. The 
throne was vacant, and no one had a right to wield the scepter 
or wear the crown, had there been in Samoa any such articles as 
thrones, scepters, or crowns. The field was open to all who 
belonged to certain particular lines, or clans, or families. The 
right of Malietoa Laupepa to reign had always been disputed, 
- as had that of all his predecessors. At the time the Treaty was 
made he was a prisoner and in exile in the Marshall Islands, 
under German authority. The Treaty provided for his restora- 
tion and recognition by the Powers, and declared that ‘his 
successor shall be duly elected according to the laws and customs 
of Samoa.’’ This is the whole provision as to a successor, ex- 
_cept that relating to a reference to the Chief Justice in case of 
dispute. Meanwhile, just after the king’s death, Mataafa, a very 
high chief, who had twice before been ‘* crowned ’”’ as King of 
Samoa, reached the islands after an absence of five years which 
he too had passed in exile in the Marshall Islands, as a prisoner 
to the,Powers by reason of a rebellion against Malietoa’s gov- 
ernment in 1893. He was immediately made a candidate for 
the succession by his adherents. Tamasese, son of the old 
Tamasese whom the Germans had attempted to set up as king 
in 1887, was another candidate, but finally withdrew his claims 
in favor of the boy Malietoa Tanus, son of the deceased king. 
Each of these two candidates belonged to the proper lines or 
clans or families and claimed to have been ‘* duly elected ac- 
cording to the laws and customs of Samoa.’’ But the word 
‘* election’’ in Samoa implies no popular vote. Such a thing 
was never dreamed of by any Samoan. Robert Louis Steven- 
son thus, and fairly correctly, describes the mystery: ‘+ Certain 
provinces have in their gift certain high titles or names as they 
are called, which can only be attributed to the descendants of 
particular lines. Once granted, each name conveys at once the 
principality (whatever that be worth) of the provinces which 
bestow it, and counts as one suffrage towards the general sover- 
eignty of Samoa. To be indubitable king they say, —or some 
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of them say, I find few in perfect harmony —a man should re- 
sume five of these names — in his own person. But the case is 
purely hypothetical ; local jealousy forbids its occurrence. There 
are rival provinces. If one of these shall have bestowed its 
name on competitor A., it will be the signal and the sufficient 
reason for the other to bestow its name on competitor B. or C. 
Here is an electorate in which the vote of each province is im- 
mediately effectual as regards itself, so that every candidate 
who attains one name, becomes a perpetual and dangerous com- 
petitor for the other four.’’ Add to this absurdity the facts 
that the right to grant the names is always in dispute, and that 
there are usually two or more aspirants who claim to have re- 
ceived each name from the rightful authority, and there is all 
the material needed for the next step in a Samoan election, a 
war. The framers of the Berlin Treaty had little conception of 
the nature of the elections according to ‘‘ laws and customs of 
Samoa ’”’ for which they were making provision. The end of an 
election in Samoa is a fight, a war, and that is what the Treaty 
provided for in the high-sounding phrase above quoted. But 
there is a further provision that: ‘*In case any question shall 
hereafter arise in Samoa respecting the rightful election or 
appointment of king — such question shall not lead to war, but 
shall be presented for decision to the Chief Justice of Samoa, 
who shall decide it in writing, conformably to the provisions of 
this Act and to the laws and customs of Samoa not in conflict 
therewith, and the signatory governments will accept and abide 
by such decisions.”’ 

Under this clause, the rival claims of Mataafa and Malietoa 
Tanus came on for hearing before the Chief Justice, and a large 
volume of evidence was taken bearing upon the question of the 
names, and the controverted rights to give them. Meanwhile 
public opinion, native and foreign, had become highly inflamed. 
The Germans strongly espoused the cause of Mataafa, who un- 
doubtedly at that time represented by far the most effective 
portion of the Samoans. The town of Apia, where the trial 
took place, was thronged with his adherents. If the Chief 
Justice could have seen his way to decide in favor of Mataafa 
there would probably have been no civil war, at least for the 
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present. His adherents were numerous and at hand, and the 
Malietoa party had pledged themselves to make no disturbance 
if the decision should be against them. On the other hand, if 
the Chief Justice had decided the question which was submitted, 
and had clung straight to the Treaty, his position would have 
been impregnable, and would probably have been ultimately 
sustained by the Powers, without reference to its wisdom. He 
would have done his duty in a trying time, and would have been 
sure to have had two of the Powers to sustain him, and, in the 
end, probably all. He had, a few days before the hearing, 
stated in a letter to Mr. Moors, an American supporter of Ma- 
taafa, that he knew no reason why the latter was not as eligible 
as any man for the kingship. The question of eligibility was not 
raised until near the end of the trial. In an evil hour, the Chief 
Justice, whether overwhelmed by the mass of traditional and 
hearsay evidence relating to Samoan pedigree and the right 
to give names, or for other reasons, left the main question 
untouched, and on December 31, 1898, announced his decision 
that Mataafa was disqualified under the Treaty, and hence was 
not to be considered in the election. The next day, Mataafa’s 
adherents had seized the town and government, and driven Mal- 
ietoa Tanus and his handful of adherents into flight. TheGermans 
openly sympathized with this movement, and it doubtless would 
not have occurred without their encouragement. They are able 
now to argue with some plausibility that the decision is not 
binding. It will be remembered that the Chief Justice was 
bound to make his decision ‘* comformable to the provisions of 
this act and to the laws and customs of Samoa.’’ His decision 
outside those limitations apparently would bind no one. For 
instance, if he had decided against Mataafa on the ground that 
he was a Catholic, the decision apparently could not have been 
sustained, because such decision would have been in violation 
of the Treaty. In like manner he could not have swept both can- 
didates arbitrarily aside and appointed another. He must keep 
within the limits marked out by the Treaty. It is plain that the 
decision is not ‘‘in accordance with the laws and customs of 
Samoa.’’ By those laws and customs Mataafa was admittedly 
perfectly eligible, nor is Mataafa’s name mentioned directly or 
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indirectly in the Treaty. That instrument in the most unqual- 
ified manner recognizes the right of the Samoans ‘< to elect their 
king according to their own laws and customs,’’ The decision 
is based upon the following facts: A year or two before the 
treaty was negotiated, Mataafa had led the Samoans in the fight 
against the Germans, and German sailors had been slain in 
battle, and, according to ancient Samoan custom, the heads of a 
few of the Germans had been taken as trophies. At the Berlin 
conference for the negotiation of the Treaty, at the fifth session, 
Count Bismarck, one of the German negotiators, said: ‘* The 
principle of the election of the king was acceptable, but he was 
bound to make one exception, in the person of Mataafa, on 
account of the outrages committed by his people and under his 
authority upon dead and wounded German sailors.’’ Sir E. 
Malet (English) ‘‘ considered the exception made by Count 
Bismarck as fair and reasonable,’’ and suggested that Malietoa 
Laupepa should be returned to Samoa and recognized as king. 
This suggestion was kindly received by Count Bismarck, and by 
Mr. Kasson for the United States. At the close of that session, 
Mr. Phelps, one of the American plenipotentiaries, said 
(referring to Count Bismarck’s previous remarks), that ‘ he 
might state that the silence of the American plenipotentiaries 
might not be construed as assenting to those views, except as 
they expressed an indignation at the atrocities mentioned. 
Happily the assent to Sir E. Malet’s proposition (the recognition 
of Malietoa Laupepa) made the question of who among the 
natives was responsible for those atrocities a mere academic 
question.’”” These remarks appear in the protocols, and the 
Chief Justice held them to constitute an absolute bar at this 
time to Mataafa’s aspirations, and thus for the third time the 
royal cup was dashed from his lips. It is said in reply that 
Germany was the only power making the original objection, and 
she no longer insisted upon it, that the Powers never made any 
agreement whatever upon the subject, but at the time recognized 
Malietoa Laupepa as king as the best solution of the troubles 
then existing, that the United States did not, even in the proto- 
cols, assent to the exclusion of Mataafa for the reasons stated, 
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and that the protocols, which are the mere memoranda of the 
negotiations leading up to the Treaty, are no part of it. They 
have often in Samoa been referred to in explanation of the 
subject-matter of obscure passages in the Treaty, and of the 
purposes sought to be accomplished by ambiguous provis- 
ions, but have never before been held to be part of the Treaty 
itself. Perhaps no such holding has elsewhere been made. In 
the present case, the holding is the more difficult because Samoa 
was not represented at the conference, and, while her assent to 
the Treaty was required and given, the protocols were never 
submitted or required to be submitted to the Samoan govern- 
ment or made known to its members. Samoa assented to the 
Treaty, but did not to the protocols. Such is the argument of 
those who assail the validity of the decision. It is a great mis- 
fortune that the decision was placed upon this ground and that 
such a ground of assailing it was thus provided. If the Chief 
Justice had decided in favor of Malietoa Tanus without giving 
any reason whatever except that he found that he had been law- 
fully elected, while the storms might have beaten about him for 
a time, yet he would have safely withstood them all. He had a 
right to decide, and was certainly conscientious and sincere in 
all that he did. But he is not the first judge who has weakened 
his position by giving reasons for his decision. The English 
and American position has been that these objections are merely 
technical, that the decision was made upon full hearing, that the 
question of eligibility was necessarily involved in the determina- 
tion of the election, that, whether wise or unwise, it is final and 
binding upon all parties to the Treaty, and that the integrity 
of the Treaty can only be maintained by sustaining the court, 
which is its central feature. The commission recently appointed 
by the Powers to adjust the Samoan controversies have settled 
this question most diplomatically by obtaining the resignation 
of Malietoa Tanus as king, and thus recognizing the validity of 
the Chief Justice’s decisions, and abolishing the kingship alto- 
gether. Thus the dignity of the court is maintained, and neither 
native faction is subjected to the humiliation of seeing its rival _ 
installed as king. 
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Tue PRovisionaAL GOVERNMENT. 


Immediately after the decision, a series of strategic errors 
seem to have been made. If the German Consul Rose had pro- 
tested against the decision as contrary to the Treaty, and had 
advised Mataafa, while not recognizing the decision as valid, to 
keep the peace and hold everything in statu quo pending an 
appeal to the Powers, his position would have been a strong 
one. His very self-restraint would have been strong proof of 
his fitness to exercise authority, and his age, dignity, high rank, 
and apparently overwhelming support by the Samoan people 
would have counted heavily in his favor, and he would have 
been sure of the German government as an ardent friend among 
the Powers. A precedent was not wanting. A decision of the 
first Chief Justice, Courad Cedercrantz, whereby he had decreed 
all customs receipts away from the municipality of Apia and 
into the general government treasury, without notice to the 
municipality or opportunity for hearing, had, on appeal to the 
Powers, been unanimously overturned as unwarranted by the 
Treaty. But Mataafa, probably through ill advice, threw away 
this peaceful opportunity and ruined his chances probably for 
all time, by resorting to violence and bloodshed, which ulti- 
mately caused the death, not only of many of his own people, 
but of English and American officers and sailors. 

Immediately after his victory in arms over his rival, he organ- 
ized a government, consisting of himself as king, with a council 
composed of a certain number of his chiefs, and Dr. Raffel, the 
Germun president of the municipality of Apia, as principal 
executive officer. Thereupon the three consuls met and recog- 
nized the government so constituted as the ‘* Provisional Gov- 
ernment of Samoa.’’ Such recognition was an undoubted 
mistake. It gave a sort of legal sanction by the representatives 
of all the Powers to the revolution. It changed the apparent 
status. It established, so far as the consuls could do so, the 
revolutionary party, with Dr. Raffel at its head, as the only 
government to be dealt with for the time being, just as the 
provisional government erected in Hawaii after the overthrow 
of the monarchy became the de facto and only recoguized author- 
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ity. Doubtless the English and American consuls were dazed 
by the rapidity and overpowering success of the revolution. But 
there is no authority in the Treaty for a provisional government, 
and the consuls had no more legal power to establish or recog- 
nize one than they had to annex the country. While powerless 
to stay the course of events, their duty was to insist upon the 
maintenance of order, for which the presence of the warships 
was a fairly sufficient guaranty, refuse to recognize the revolu- 
tion as legal, and refer the matter to their respective govern- 
ments who alone had power to recognize or repudiate the new 
so-called government. Instead of so doing, they played directly 
into the hands of the Germans, and created a serious unneces- 
sary complication. The commission has abolished the pro- 


visional government and proposed new machinery for adminis- 
tration. 


OVERTHROW OF THE SUPREME CouRT. 


When the brief fighting had ended in the defeat of Malietoa 
Tanus, Chief Justice Chambers and his family retired to the 
British warship Porpoise, which lay in the harbor. Thereupon 
the provisional government proceeded to declare his office 
vacant and the German Consul-General Rose, installed Dr. 
Raffel, president of the municipality of Apia, as Chief Justice, 
under the provision before referred to, that the president should 
exercise the duties of Chief Justice in case of a vacancy in that 
office. The Treaty provided the only methods by which the 
Chief Justice could be removed. It required the concurrence of 
two powers. This was clearly known to the German officials. 
Their action was a glaring, manifest, and forcible violation of 
the Treaty. They have never given any rational excuse for it. 
Their conduct in this particular was repudiated by their govern- 
ment, but the color of it is not thereby taken away. This open 
violation of the Treaty gives a deep tinge to all their acts before 
and afterwards. The argument that, if they would openly 
violate it, they certainly would do so secretly, is one that they 
cannot complain of. They ought not to feel aggrieved, under 
such circumstances, that the other officials believe that they 
organized, planned and advised Mataafa’s whole high-handed 
course. Such a conclusion may do them injustice, but it is 
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manifestly their own fault if such is the case. The English and 
Americans restored the Chief Justice to his rightful position. 


Tue Contempt PROCEEDINGS. 


After the Chief Justice was reinstated, he summoned H. J. 
Moors, an American trader and an ardent supporter of Mataafa, 
to show cause why he should not be punished for contempt in 
having sent to the Chief Justice an insulting and threatening 
letter pending the hearing aforesaid. Mr. Moors appeared and 
apologized and was purged of the contempt. No legal questions 
were raised. But public feeling continued in a very excited 
state, and a German, E. A. Grevsmuhl, while in his normal con- 
dition of alcoholic exuberance, determined to vindicate German 
rights and the dignity of the Empire, and proceeded, in the 
absence of the court, to smash in all the windows of the court- 
house, with remarks highly disrespectful in regard to the Chief 
Justice. He was brought before the German consul and fined 
for the disturbance of the public peace and malicious destruction 
of property. But the Chief Justice also proceeded to summon 
him to answer in the Supreme Court as fora contempt. He 
pleaded that that court had no jurisdiction over him, as a Ger- 
man subject, for a criminal offense. This defense was overruled 
and he was, on January 19, sentenced to pay a fine of one hun- 
dred dollars and to be imprisoned in the jail at Apia for one hun- 
dred days. He was duly committed, but on the same day one 
W. Von Bulow, a German who had acted as counsel for Mataafa 
on the kingship hearing, proceeded to the jail, threatened the 
jailer, attempted by force to release Grevsmuhl, and, to repeat the 
words of the subsequent charge against him, used ‘*‘ language in 
a loud voice concerning the Supreme Court of Samoa and the 
Chief Justice thereof calculated to bring said court and the 
Chief Justice thereof into public disgrace and contempt.’’ He 
was immediately summoned before the Supreme Court to an- 
swer as for a contempt. He refused to appear, but sent ina 
letter claiming his right to be tried only by a German court, 
but Consul-General Rose filed a protest ‘‘ against the judicial 
proceedings now instituted, because the Supreme Court under 
the Berlin Final Act has no jurisdiction to deal with this case.’’ 


ese aaa 


492 33 AMERICAN LAW REVIEW. 


The protest and so-called answer were overruled. Immediately 
thereafter the president of the municipal council, Dr. Raffel as 
chief executive officer and as acting Chief Justice ordered Albert 
Fries, who was under German consular protection and was keeper 
of the jail, to release Grevsmuhl, which he forthwith did, and 
the latter retired to the office of Consul-General Rose, whose 
extra-territorial privileges as Consul-General prevented the re- 
capture. Dr. Raffel and Fries likewise were then summoned by 
the Chief Justice to be dealt with as for acontempt. Fries filed 
an answer setting forth that he acted under the orders of Dr. 
Raffel. The answer was, on February 3, ruled to be insuffi- 
cient, and he was sentenced to pay a fine of $100. Consul-Gen- 
eral Rose attempted to interpose, but was deemed to be not in 
order. On the same day, the proceedings against Dr. Raffel came 
on for hearing, and the German consul-general filed a written 
protest against both proceedings, upon the grounds that the 
Supreme Court had no jurisdiction over criminal offenses com- 
mitted by Germans, under express provisions of the Treaty, and 
that the release, either by the jailer or by outsiders, of prisoners 
lawfully confined in jail, was by the German criminal code a 
distinct substantive offense, punishable as such and not as for 
contempt, and cognizable only in the German consular court. 
The protest, which is full and able, concludes thus: ‘* I am not 
prepared to waive a jot of the rights of sovereignty which I have 
the honor to represent here on behalf of my government, and I 
ask most emphatically that the standpoint taken by the Imperial 
German Government be respected by everybody in Samoa, and 
that this trial against Dr. Raffel and Fries be left to be dealt 
with by the only competent court, viz., the Imperial German 
Consular Court.’’ The Chief Justice overruled the protest, 
holding that the power to punish for contempt was inberent in 
all courts, that by the Treaty English procedure was the ordi- 
nary procedure of the Supreme Court of Samoa, and that under 
English law punishment might be inflicted for contempt com- 
mitted out of court. 

The question presented in the Grevsmuhl, Von Bulow, and 
Raffel and Fries cases is not free from difficulty. If the offenses 
of those parties, none of them committed in the presence of the 
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court, are to be treated only as substantive crimes, the German 
consular court had the sole jurisdiction over them. But it is 
familiar law that the same act may be both a substantive crime 
and a contempt of court, and may be punishable in both phases. 
For instance, if a party in open court should make an assault 
upon his adversary and thereby interrupt the proceedings, he 
clearly would be punishable, both for the contempt and for the 
assault. Notwithstanding the reservation of consular jurisdiction 
over offenses committed by their own nationals, it is, as the 
Chief Justice says, inherent in any court to preserve order and 
decorum in its own court room, and the power to do so need not 
be specially granted. If the court has jurisdiction of the parties, 
it has clearly jurisdiction to punish them for contempt committed 
in its presence. But here the jurisdiction is special and pecu- 
liar. These cases all arose out of Grevsmuhl’s drunken freak. 
If his case had been treated as the criminal act of a drunkard, 
and his punishment left to the German court where it clearly 
belonged when considered merely as a crime, all the other cases, 
which have internationally complicated a situation already ex- 
tremely difficult, would never have arisen. His punishment was 
sure, and likely to be severe, as German officials do not care to 
be aided in their official duties by the irresponsible acts of rattle- 
brained fellow-countrymen. Where the offense consists, as charged 
in the Moors case, in writing to the Chief Justice an insulting and 
threatening letter relating to a matter on trial, it would seem that, 
in any jurisdiction, however special and peculiar, the court thus 
assailed must have cognizance of the offender and power to deal 
with him summarily, because such a letter is a direct interfer- 
ence with the performance of duty on the part of the court, as 
much so as if it had taken place in open court. It is like the 
case of a threat made in recess against a juror sitting in a cause 
on trial. And this must be true in Samoa, irrespective of 
nationality. But the other cases all started in the Grevsmuhl 
prosecution. If there was no question arising out of the pecu- 
liar jurisdiction in Samoa, the court would probably have power 
to deal, as for a contempt, with an offender who smashed in the 
courthouse windows under such circumstances of insult. But 
the actual case would be the same if an American had in the 
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night-time stoned the German consulate and broken its windows, 
and loudly expressed his contempt for the consul-general. 
Would the American officials have stood by and seen him sub- 
sequently brought before the German court and there punished 
for a contempt? Or would they have insisted that that court 
had no jurisdiction over him? Or, to take another illustration, 
suppose some member of the family of a minister of a foreign 
government, who was stationed in the United States, should 
commit some act, not in presence of a court of our country, but 
of such a character as clearly to constitute a contempt of such 
court. The minister and all the members of his family are, by 
international law, exempt from arrest or legal procedure in our 
courts. Could such person be proceeded against as for the con- 
tempt? These instances illustrate the delicacy of the questions. 
But, after all, most lawyers will be of the opinion that when the 
governments erected the Supreme Court they thereby endowed 
it with power to protect itself from insult and contumely and 
destruction of its authority, dignity and influence, by the ordi- 
nary process inherent in all courts, without regard to the national- 
ity of the party assailing it, and that that court had jurisdiction 
to deal with Grevsmuhl. If so, it had jurisdiction to punish 
Von Bulow, Raffel, and Fries, not upon the same ground, 
but upon the familiar principle that it is a contempt of court to 
interfere with the due performance of its lawful orders and 
decrees, like the ordinary instances of punishing for contempt 
those who violate injunctions and prevent witnesses from obey- 
ing subpoenas and the like. The power to punish for contempt 
by imprisonment would be ineffectual if the prisoner could be 
forthwith set at large, in defiance of the authority of the court. 
But the subject should be made clear in the amendments to the 
Treaty now under consideration, otherwise such conflicts of 
jurisdiction are liable at any moment to impair the usefulness of 
either court, and to excite bitter and injurious animosities. The 
commission proposes the abolition of the consular courts and 
the concentration of their powers in the Supreme Court. This 
would end all possibility of such conflicts of jurisdiction and 
tend to reduction of expense and simplicity and uniformity of 
procedure. 
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Tue DownFALL OF THE PROVISIONAL GOVERNMENT. 


Early in March Rear Admiral Kautz of the United States navy 
appeared in Samoan waters with the ‘* Philadelphia,”’ the British 
squadron there having in the meantime been re-enforced. After 
a brief investigation, the Rear Admirai convened on board his 
flagship a meeting of the three consuls, and the three senior 
naval officers of the Powers. Upon the same day, March 11, 
he issued a proclamation, setting forth that at that conference 
‘it was agreed that the so-called provisional government under 
High Chief Mataafa and thirteen other chiefs can have no 
legal status under the Berlin Treaty, and can therefore not 
be recognized by the consular and naval representatives ’’ and 
ordering it forthwith to disperse, and that the Malietoa Tanus 
chiefs who had been deported should be brought back to their 
homes, that the Chief Justice must be respected and his decree 
enforced, and threatening the use of military power to enforce 
the behests of the proclamation. . Two days later, Consul-Gen- 
eral Rose issued a counter proclamation, denying that any such 
agreement had been reached, and declaring that, ‘‘ I therefore 
make known to you that this proclamation was not at all cor- 
rect, and that I, the German consul-general, continue to recog- 
nize the provisional government of Samoa until I have received 
contrary instructions from my government.’’ But before this, 
on March 1, the British and American consuls, having apparently 
heard from their respective governments, had issued a proclama- 
tion stating that they recognized only Malietoa Tanus as king 
and that their recognition of the provisional government was 
only temporary and ‘‘ limited strictly to the preservation of 
peace pending further instructions from our governments ’’ and 
Consul-General Rose had replied on the next day, by another 
proclamation, insisting that ‘‘ the provisional government has 
all the rights and duties that are inherent to any government ’’ 
and denying that any limitations had been imposed or men- 
tioned at the time of the recognition, and closing thus: ‘*I fully 
trust that the provisional government will be able to encounter 
the danger now caused anew for the peace of the country 
and the safety of its inhabitants by the proclamation of the 
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American and English consular representatives and that not- 
withstanding this new provocation 7 will immovably stick to its 
legal conduct hitherto shown.”’ 

In the midst of this storm of proclamations, it is no wonder 
that the natives remained in statu quo, and the provisional gov- 
ernment failed to dissolve of itself. Thereupon the British and 
American warships commenced a bombardment, the natives re- 
newed their fighting among themselves and all Samoa was chaos. 
American and English officers and sailors have been slain, and 
international relations have again been severely strained. 

Manifestly Rear Admiral Kautz’ proclamation was in error so 
far as it implied that the officials had been unanimous in order- 
ing the dispersion of the provisional-government. Its language 
was unfortunate in this respect. But he apparently was of the 
opinion that the majority could rule, as in a town meeting, and 
that the action of the majority was the action of all. And just 
here arises one of the questions that has always been a bone of 
contention. If unanimity is in all cases required, it is in the 
power of one of the parties to defeat all action, however imper- 
atively needed. The consuls had been unanimous in recognizing 
the provisional government. Could that action be undone by 
anything less than their like unanimous action? The Treaty 
had in its every clause received the final unanimous approval of 
all the Powers. Its first article declares that: ‘* Neither of the 
Powers shall exercise any separate control over the islands or 
government thereof,’’ and that Malietoa Laupepa shall continue 
to be recognized as king ‘‘ unless the three Powers shall by 
common accord otherwise declare.’’ Article III. provides the 
Chief Justice ‘* shall be named by the three Powers in common 
accord,’’ but that be may be removed ‘‘ if a majority of the three 
Powers so request.’’ Article V. provides that ‘‘ The president 
of the municipal council may act under the joint instruction 
of the three Powers, but shall receive no separate instruction 
Srom either.’’ Article VIII. provides that ‘* The provisions of 
this act shall continue in force until changed with the consent of 
the three Powers. Any special amendment may be adopted by 
the consent of the three Powers with the adherence of Samoa.”’ 
The commission recently dispatched to Samoa can take no 
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final action except such as is unanimously agreed to. However 
difficult it may, therefore, be at times to secure any concurrent 
action, yet in view of the equal standing, dignity and power of 
the high contracting parties, and of the nature of the subject- 
matter with which they were dealing wholly as equal sovereign- 
ties, and of the above stated positive provisions of the Treaty, 
and of the manner in which all important questions under its 
practical working have heretofore been dealt with, it must be 
conceded that the German contention that no action should have 
been taken without the concurrence of all the Powers, has a 
strong basis. They were able to claim that the provisional 
government had been the unanimous act of all the consuls, and 
that it could not be overthrown except by like unanimous action. 
So the ill-considered and hasty recognition rose to defeat all 
adverse action. 

The only reply that can be made, and probably the sufficient 
one, is that the consuls had no more power to recognize a rev- 
olutionary government in Samoa than they had unanimously to 
agree to its absorption by Germany, or to the abolition of the 
Treaty. They are in Samoa diplomatic agents, not principals. 
The recognition of a government is one of the highest acts of 
sovereignty, to be performed only by the sovereign power. 
Hence the recognition was a mere nullity, never of any legal 
validity, and in its very nature ineffective unless unanimously 
ratified by the three Powers, which never occurred, so that the 
case stood as if no recognition had ever been attempted. 

Such being the situation, might not the American and En- 
glish naval authorities say, as they in effect did: ‘* We are not 
to sit in judgment upon the decree of the Supreme Court, that 
is the work of the Powers, if of any one. We are here to pre- 
serve order under the Treaty. In violation of the decree of 
the court, an unlawful gathering is obstructing the court and 
_ usurping all the functions of government. They must disperse, 
peaceably if they will, but disperse they must. We uphold the 
Treaty, and are thereby acting under it.’’ If the natives were 
overthrowing all lawful authority and pillaging German planta- 
tions and houses, it probably would not be thought a violation 
of the Treaty for any available force, German, English, or Amer- 
VOL. XXXIII. 32 


498 33 AMERICAN LAW REVIEW. 


ican, to protect such plantations and houses, and the Treaty 
officials, without waiting for unanimous action of the three 
Powers. Yet this principle is one that should be applied with 
the utmost caution, otherwise the door might be opened for 
repeated and conflicting violent action, under pretense of en- 
forcing the Treaty according to the diverse interpretations there- 
of by naval commanders, far removed from the restraining 
influence of supreme authority. Unanimous action is the safer 
rule, aside from most exceptional conditions. 

Such are some of the legal complications in the effort to govern 
a remote country by agreement between three great Powers. 
The difficulties are such, and so inherent in the very nature of 
the compact that it is highly improbable that the same principle 
will be applied to any of the new countries that have within the 
past year come within the sphere of our influence. We shall 
govern or protect them, as the case may be, alone. We shall 
form no more partnerships in the administration of distant 
colonies. But it does not necessarily follow that, in the case of 
Samoa, which is not ours to deal with as we see fit, the Treaty, 


when properly amended, is not the best and safest anchorage 
that we have in the South Seas, and that it would not be most 
unwise to consent to its dissolution. 


Henry C. Ive. 
Sr. JOHNSBURY, VT. 
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LEGAL RESTRAINTS ON MODERN INDUSTRIAL COM- 
BINATIONS AND MONOPOLIES IN THE UNITED 
STATES. 


Probably the present tendency toward combinations and mo- 
nopoly in the United States promises to be more far-reaching 
in its ultimate effect upon our laws than any other incident 
connected with modern industrial evolution. Certainly the nu- 
merous and comprehensive schemes of consolidation and concen- 
tration now going on are bound to provoke, at least, a vast deal 
of political agitation, which is likely to be the precursor of 
drastic changes in the law. 

Some idea of the magnitude and rapid growth of these indus- 
trial concerns may be gathered from the fact that during the 
year 1898 there were thirty-nine of them organized in the United 
States — mostly under the laws of New Jersey — with a capital- 
ization of $916,176,000; ' and during the first two months of 
the present year there have been actually organized forty-three 
of these new industrial companies? with an aggregate capital- 
ization of $1,106,300,000. It is interesting to note that these 
figures for January and February, 1899, indicate that this 
movement in the direction of industrial concentration is pro- 
ceeding at the rate of six thousand six hundred million dollars 
a year; so that at this rate of progress the capitalization of 
these industrial concerns at the end of the current year would 
equal one-tenth of the estimated true value of the entire prop- 
erty of all kinds in the United States on January 1, 1891; * and 
would about equal three times our total currency and six times 
the present bonded indebtedness of the government of the 
United States. Yet notwithstanding this startling development 


1 New York Financial Chronicle of 3 From United States Census Re- 
January 7, 1899. ports for 1890; see World Almanac 
2 New York Financial Chronicle of for 1899, page 164. 
March 4, 1899. 
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for the first two months of 1899, the immediate future promises 
to exceed all past efforts in this direction. And when one 
remembers that the modern ‘‘ trust’’ (so-called) has practically 
come into being only within the last dozen years one is almost 
appalled at the possibilities of this new form of monopoly. 

The subject of monopolies, including all means by which non- 
competitive prices are (without fraud, violence, or slander) 
maintained, has, in consequence of the rapid growth of these 
combinations, naturally led in recent years to a considerable 
growth both of statute and of case law. A brief discussion at 
this time of the salient points of the decisions determinative of 
the common law on this subject, and interpretative of the statute 
law, with such incidental references to constitutional law as the 
nature of the matter may require, should prove, at least, oppor- 
tune, if not profitable. But before doing so, it will be desirable 
to review the juridical and economic bases upon which the ques- 
tion of monopoly may be said to rest. 

Looking at the question from a juridical standpoint, the mo- 
nopoly (strictly so-called), which arises from the sovereign (in 
this country the legislature), rests ona very different basis from 
those arrangements for securing non-competitive prices which 
arise from the act of the party. A monopoly granted by the 
legislature is either (1) a prohibition against carrying on some 
specified branch of industry or trade, leveled against all but one 
or more favored individuais; or, (2) it is a grant of a fran- 
chise to one or more, coupled with an undertaking not to grant 
to any other a franchise competitive with it. A monopoly 
arising from the act of the party is either : — 

A. A buying up of all goods of a certain kind, with a view to 
resale, accompanied usually with an attempt to drive competi- 
tors out of the field as a preliminary to getting absolute control ; 

B. Or it is (1) an agreement between several for the above 
purpose; or (2) an agreement between all competitors to con- 
duct their enterprises according to similar rules as to price or 
output ; or, (3) such an agreement between some of the compet- 
itors, with the view of afterwards including all; or, (4) an 
amalgamation of all competing enterprises; or, (5) an amalga- 
mation of some, with the view of afterwards including all. 
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As regards monopolies of the first class, that is, those con- 
ferred by the legislature, it may be said of the first kind under 
this class, that besides the effect on prices and output, such 
grants involve a restraint on liberty, which cannot be justified; 
and the second kind involyes favoritism, which requires a 
special justification from circumstances; but the instances of 
monopoly arising from the act of the party involve nothing 
more than the use of one’s own property as one pleases; and 
are, therefore, on ordinary juridical principles unobjectionable, 
unless they offend against some principle of policy. 

The economic consequences, however, of all these arrange- 
ments are alike. All tend to withdraw prices or output from 
the control of competition; and in this fact has been found the 
justification of those rules of law which invalidate many of 
them. 

The theory that competition is the only means by which 
prices and output can be fitly regulated, gained its strength 
prior to the introduction of machine power into industry, and 
prior to the undertaking of enterprises which require large 
aggregations of capital. According to that theory prices must 
be regulated by the ratio of the supply of each commodity to 
the demand for it, irrespective of the rate of profit and interest, 
or the nature of the industry involved. It is assumed that, if 
the supply is too small, the producers will increase their output 
or others will enter the field, and so the balance will be read- 
justed ; and that, if the supply is too large, either the producers 
will diminish their output, or some of them will abandon this 
field of industry, and engage themselves in another. The mo- 
tive for the former change is the excessive prices which are ob- 
tainable when the supply is too small. The motive for the latter 
is the ruinously low prices which must be accepted when the 
supply is too large. But this view assumes that it is easy to in- 
crease or diminish output, easy to enter any form of enterprise, 
and easy to abandon it. Even before the era of great machine 
industries these things were not always easy; but they are much 
more difficult now. A grocer or a carpenter, indeed, if he is 
undersold by his competitors, can, without much loss, remove 
to a locality where the competition is less severe. But in great 
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industries, such as railways, breweries, or factories, the pre- 
liminary outlay bears a great proportion to the working ex- 
penses, and the industry cannot be removed, nor its character 
changed ; nor can even the output be diminished without risk of 
foregoing all interes{ on the preliminary outlay, and injuring 
the machinery besides by disuse. The result is that the owners 
of such enterprises are obliged to produce to their full capacity 
or suffer loss; and, if they are too numerous, relief cannot con- 
sistently with the competitive principle, be found, except in the 
bankruptcy and ruin of some of them. And this excessive com- 
petition injures the wage-earners also; for, in the hope of mak- 
ing both ends meet, the employers cut the wages to a rate which 
often produces destitution; as, in the cotton cloth manufactur- 
ing business, where the competition is so keen and the margin 
of profit is so small, the employer and the employees are in a 
condition of chronic warfare. On the other hand, in the event 
of the demand rising to a degree which makes the competitive 
price exorbitant, it is not possible for new competitors to enter 
the field rapidly or at moderate cost. It must, therefore, be 


admitted that, under modern industrial conditions, competition 
cannot always fix a price just either to the producer or to the 
consumer. 


Combination, therefore, is often the only way in which enter- 
prises can be saved from ruin, and still more often the only way 
in which profits can be kept sufficiently high to afford any inter- 
est on the fixed capital. And it has, besides, the advantage of 
diminishing the cost of distribution and other working expenses 
very considerably. 

There is, however, another side to the question. Combina- 
tion makes it possible to put up prices not only to a fair limit, 
but often beyond it. This tendency is limited, no doubt, by 
the risk that high prices may check consumption, and so dimin- 
ish profits, or that they may lead to coercive legislation. But 
these checks are not always operative; and when they are not, 
some method must be resorted to for checking unreasonable 
monopoly prices. But it is difficult to place any other limita- 
tions on price than those which competition determines. A 
court of justice has not the machinery for doing so. Indeed, 
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this whole question is rapidly assuming phases which seem be- 
yond the scope of courts of justice. A tariff and industrial 
department or commission, somewhat akin to the Interstate 
Commerce Commission, might prove helpful in imposing reason- 
able restraints on these industrial concerns; but this method 
appears so socialistic in its tendencies that one feels it would 
require abuse of the people’s rights to warrant such an inter- 
ference with private enterprise. And so on the one hand we 
have the anomalous condition of Congress imposing a tariff on 
imports that is so high in many cases as to tend to facilitate 
the development of monopolies, while on the other we have 
competition insisted on even when prices are fair and competi- 
tion leads to ruin. 

The result is a state of warfare between producers and con- 
sumers; the former nerved by the pressure of immediate in- 
terests and aided by adequate organization; the latter aided by 
the legislature and the courts; neither paying any regard to the 
just claims of the other; the former seeking to enhance prices 
to the highest point which can be wrung from the necessities 
of the public, and the latter to depress them even to the point 
of bankruptcy. 

Let us now turn our attention to an examination of the law on 
this subject— a subject, as above stated, in which we may 
expect the law to undergo great alterations. 

A. 1. A prohibition against the carrying on a branch of 
industry or trade by any but favored persons is always void as 
an infraction of constitutional privileges,! except when it is 
granted to protect an invention (which subject we have 
here no room to consider); and except when it is im- 
posed pursuant to the police power.? And such a prohibition, 
when imposed under the police power, is revocable ; at least, if 
imposed for the benefit of public health or morals.* But the 
doctrines relative to monopoly have no application to the busi- 
ness of the State in the exercise of its functions of government, 


1 Case of Monopolies, 11 Coke, 84. 5 Butchers Union v. Crescent City, 
2 Slaughter House Cases, 16 Wall. 111 U.S. 746. 
36. 
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such as the exclusive control of matters within the police 
power.! 

A. 2. An agreement entered into by the legislature, on the 
occasion of granting authority to carry on some work which 
requires legislative sanction, that no authority will afterwards be 
given to any other to carry on a work competitive with it, is 
valid at common law. Among such franchises is the right to 
supply a city with water,’ or gas.’ But this is because such 
works have the accommodation of the public for their object, 
and because the law casts on the grantee an obligation to render 
accommodation to all applicants offering reasonable remunera- 
tion.* But the grant of such a franchise does not imply that it 
is to be exclusive.® And an exclusive franchise is void by the 
constitution of some States. 

Only the legislature can, when granting a franchise, make it 
au monopoly,® and the legislature can revoke such a grant if 
made for the public safety, public health, or public morals.’ 
But otherwise the grant of an exclusive franchise by the legis- 
lature of a State, in consideration of the performance of a pub- 
lie service, and, after performance by the grantee, is a contract 
protected by the constitution of the United States against State 
legislation to impair it. This power can be delegated if the 
State constitution does not forbid it.’ 

Turning now to monopolies arising from the act of the party : 
Cornering the market is a form of trading which, under some 
circumstances, might produce evils so serious as to be intoler- 
able under any form of jurisprudence. It might easily have 
happened in former times when food-stuffs were less various, 


1 State of South Carolina v. Aiken, Rep. 75 (Texas); New Orleans Gas 
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2 New Orleans v. River, 115 U.S. 
674. 

3 New Orleans Gas Co. v. La. Light 
Co., 115 U. S. 650. 

4 New Orleans Gas Co. v. La. Light 
Co., 115 U. S. 650. 

5 Charles River Bridge v. Warren 
Bridge, 11 Peters, 420. 
6 Altgeld v. San Antonio, 17 S. W. 


Co. v. La. Light Co., 115 U. S. 650; 
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111 U. S. 746. 

8 New Orleans Gas Co. »v. La. Light 
Co., 115 U.S. 650. 

* In re Lowe, 54 Kan. 757; Boston 
v. Richardson, 13 Allen, 146; New Or- 
leans Gas Co. v. La. Light Co., supra. 
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and transportation more difficult than at present ; and it might 
still happen in the wilds of Alaska, that some trader might buy 
up all food supplies, with the intention of selling at so exor- 
bitant a price-as to deprive the poorer residents of food alto- 
gether. Indeed, cornering the market might still happen in a 
civilized community, for a short time, in some one specific 
article of necessity. It is probably from analogy to such cases 
that the purchase of goods while on the way to market, with a 
view to resell at a profit, was prohibited in early times; a prac- 
tice which could have no object but to levy a charge upon the 
public.’ Hence an agreement to buy up all stocks? in the 
market with a view to resell at a monopoly price is unlawful. 
And an agreement to withdraw goods from sale for a time, in 
order to keep up the price, is unlawful.* 

Much like an agreement to keep goods off the market is an 
agreement to refrain from manufacturing them beyond a speci- 
fied quantity, in the hope that, by so diminishing the output, 
the price may be raised; or to refrain from carrying on a 
specified enterprise, in the hope that the remuneration of others 
engaged in it may be increased. As a rule such an agreement is 
unlawful.‘ But an agreement by the vendor of a ‘* good will”’ 
to refrain from carrying on a similar enterprise in such places 
as would compete with the purchaser is valid; * and may extend 
to the whole world in cases in which their competition is world- 
wide. The United States Supreme Court inclined to think that 
the Federal Anti-Trust Act would not invalidate this.’ An 
ugreement to refrain from revealing a secret process of manu- 
facture, made in consideration of being informed thereof, is 
valid. But, in these cases, the agreement must have formed 
the inducement of the sale or information.’ 

Some late English cases have taken the ground that a con- 


1 See Introduction to Eng. Econo- 6 Maxim v. Nordenfeldt (1894), A. C. 


mics, by W. J. Ashley, p. 182. 535. 
2 Sampson v. Shaw, 101 Mass. 145. 7 U. S. v. Trans-Missouri Freight 
3 Keene v. Kent, 42 Hun, 659. Assn., 166 U. S. 329. 
4 Fox Steel Co. v. Schoen, 77 Fed. 8 Simmons Med. Co. v. Simmons, 
Rep. 29 (Penn.); Oliver v. Gilmore, 81 Fed. Rep. 562 (Mass.). 
52 Fed Rep. 562 (Mass.) j ®* Cleaver v. Lenhart, 182 Penn. 
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tract not to sell to nor to work for certain persons is binding,! 
even though the agreement is unlimited as to space and practi- 
cally runs during the whole life of the covenantor;? but the 
stipulation should not be more extensive than is reasonably 
necessary for the protection of the covenantee.* 

The lawfulness of an agreement between manufacturers to 
regulate or discontinue their output for a time, in order to relieve 
an overproduction, is uncertain. The court declined to express 
an opinion on it in Oliver v. Gilmore.‘ 

An agreement among several that they will not sell below a 
specified price, or will not work below a specified remuneration, 
is lawful as a rule;* and much more when the only object is to 
terminate litigation.6 And such an agreement is not invalidated 
by the Federal Anti-Trust Act as a rule; for it was held that an 
intention to absorb the market must be shown in order to inval- 
idate an agreement under the act,’ and that invalidates it at 
common law also. 

1. But there are four instances in which such an agreement is 
invalid: 1. An agreement designed to combine all competi- 
tors in regulating prices or work so as to endeavor to produce 
that effect is unlawful. And under this head there are three 
examples: (1) When all the competitors are parties to the 
agreement,® or a sufficient number of them to practically con- 
trol the market. (2) When arrangements are made to per- 
suade all competitors to join.” (3) When arrangements are 
made to drive all who will not join, or all who are not permitted 
to do so, out of competition.” 


1 Mills Dunham (1891), 1 Cahn. 
576. 

2 Maxim Co. v. Nordenfeldt (1893), 
1 Chan. 630. 
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A combination, however, among retailers, to prevent whole- 
salers competing with them in the retail trade, is lawful,’ pro- 
vided there is no attempt by them to persuade others, nor any 
arrangement for such an attempt. If, however, it is agreed to 
persuade others to join in such a movement, the agreement, 
though not unlawful on the ground of monopoly, will yet be 
unlawful on the ground of boycott? unless the means used are 
such as to take it out of the rule against boycotting ; for exam- 
ple, if the only means of persuasion be the offer of a lower price 
or a rebate to those who deal exclusively with the party to the 
agreement, the rule against boycotting does not apply,’ and the 
validity of the agreement must be tested by the rule against 
monopoly. A combination among most of those who are en- 
gaged in a certain branch of trade to drive another out of com- 
petition was held lawful by the House of Lords in England.‘ This 
decision seems irreconcilable with the decisions in this country 
and has been doubted by the United States Supreme Court.® 
It, however, did not directly involve any other question than 
the right of a person against whom the boycott was leveled to 
sue. In all é/ese cases the fact that the prices actually charged 
are reasonable is immaterial. But whether the agreement in the 
case of private enterprises would be validated by an express 
stipulation that prices should not be raised above a reasonable 
limit is yet to be determined. It would seem, however, that the 
freedom of contract guaranteed under the Federal constitution 
would not protect contracts in restraint of trade, even though 
they are reasonable, where public franchises are enjoyed, and 
public services performed.® 

2. If the ware, the price of which is to be regulated by the 
combination, is an article of prime necessity, it is said that any 
agreement to regulate its price is unlawful. But, though arti- 


1 Bohn v. Hollis, 54 Minn. 223. 

2 Olive v. Van Patten, 7 Texas Civil 
App. 6381; Jackson v. Stanfield, 137 
Ind. 592. 
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cles of prime necessity have been in question in several cases, 
the fact has not been generally dwelt upon by the courts. 

3. The fact that the enterprise, the charges of which are to 
be regulated, has for its object to provide accommodations for 
the public —as in the case of inn-keeping, storage, and trans- 
portation — renders unlawful an agreement to regulate prices, 
though only a few of the competitors are parties to it,! at least 
if the charges be excessive. The ground of this distinction is 
that every person has a legal right to claim such accommodation 
from any one carrying on such an enterprise, and therefore to 
have it at reasonable charges ;? but this would seem to imply 
that parties furnishing such accommodations may combine to 
fix reasonable charges. 

Under the Federal Anti-Trust Act, however, they may not 
combine to fix even reasonable charges, notwithstanding the 
statutory power ® of carriers to separately fix any reasonable 
charges. The English case of Mogul v. MacGregor is opposed 
to the rule above as holding at common law; but the United 
States Supreme Court intimated that, on this point, it would 
not be followed in this country.® 

In regard to enterprises of this kind State legislatures have 
authority to fix rates which are deemed reasonable; ® and in 
matters affecting interstate commerce such legislation holds 
good, provided it is in the nature of a police regulation and does 
not obstruct foreign commerce or interstate commerce beyond 
the necessity for its exercise,’ or provided the instruments em- 
ployed lie wholly within the State,® unless and until Congressional 
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legislation conflicts with it.’ State legislatures may also, in 
cases where Congressional legislation does not intervene, differ- 
entiate the rates of different localities if they proceed on general 
principles such as that of population; but only where the above 
provision as to location of the enterprises lying wholly within 
the State is satisfied. This power of fixing rates the legislature 
can delegate, but only subject to the right of the courts to 
disregard rates so fixed if judged unreasonable.? 

4, Some statutes render agreements to fix prices unlawful 
irrespective of the common law.‘ 

An agreement made by several that they will not buy above a 
specified price seems to stand on the same footing as an agree- 
ment that they will not sell below a specified price. The one 
deprives the producer of the same benefit of competition of 
which the other deprives the consumer. 

But, not only is anagreement between enterprises for the for- 
bidden purposes unlawful, but the consolidation of several enter- 
prises into one for such purposes is equally so; and a consoli- 
dated enterprise, conducted so as to produce what would be an 
unlawful monopoly if the enterprises had remained distinct, 
thereby becomes unlawful. The method of consolidation is 
immaterial. 

The formation of a corporation in which the enterprisers 
become stockholders, and to which they assign their wares, 
which it sells through them as its licensees at a price which it 
prescribes, is as unlawful as if the enterprisers had simply com- 
bined. An assignment by the stockholders in the combining 
corporations of their stock to trustees, upon trust that they 
should elect the directors of all the corporations, and should 
direct through them the management of the corporations as a 
unity, and should receive all dividends, place them in a common 
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fund, and distribute them among the former stockholders in a 
prescribed manner, giving to each stockholder negotiable certifi- 
cates indicating his share in the amalgamated concern, is as 
unlawful as a direct combination.1 Nor does the subsequent | 
formation of a single corporation to which the stock and assets 
of the former corporations are transferred, — their stockholders 
receiving in return stock of the new corporation, — evade the 
difficulty.? 

Passing now from the validity of particular means of creating 
monopolies, we may consider certain points common to them all. 

A contract made to further the purpose of an unlawful agree- 
ment is void.* 

The fact that an unlawful restraint on trade results from a 
combination renders it as unlawful as the fact that such was the 
intention.‘ 

A contract to amalgamate enterprises which do not compete 
with each other is not objectionable on the ground of monopoly ; 
as, an enterprise for procuring water and an enterprise for dis- 
tributing it in a city.® 

If the unlawfulness of a combination is not set up as the 
defense the court may itself intervene on behalf of the public, 
and declare it void.® 

Turning now to aconsideration of the Federal Anti-Trust Act, 
we find the essentials of this Act to be that every contract, com- 
bination in the form of trust or otherwise, or conspiracy in 
restraint of trade or commerce, or attempt to monopolize trade 
or commerce among the several States, etc., is hereby declared 
to be illegal ; and a violation of the act is punishable by impris- 
onmentor fine, or both. It is made the duty of the several dis- 
trict attorneys of the United States to prosecute under the direc- 
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tion of the Attorney-General before the several Circuits Courts 
of the United States.! 

The following points have been determined respecting the 
meaning of some of the terms of this act: ‘* Commerce ”’ in- 
cludes transportation for payment.? Trade and commerce ’’ 
do not include manufactures within a State even for the purpose 
of sale to persons residing out of the State.* And consequently, 
the purchasing of factories in several States, for the purpose of 
manufacturing and selling of products in them all, is not inter- 
state commerce,‘ even though it be by an unlawful monopoly 
dealing ina necessary of life. ‘* Restraint on trade,’’ in the Fed- 
eral Act, does not include a restraint effected by unfair means; as, 
by violence, fraud, or slander; but such acts may be shown as 
evidence of a restraint by boycotting or monopolizing.® 

‘* Restraint on trade’’ in a statute forbidding all restraints on 
trade, means restraint on traffic,® and therefore does not apply 
to insurance rates. 

The legal effects of combinations, unlawful on the ground of 
monopoly, are as follows: 1. The agreement is void, so that no 
action lies for breach of it.’ 2. Equity will direct the unlawful 
agreement to be canceled. 3. A corporation formed for the 
purpose of effectuating a combination, cannot sue the combining 
individuals to recover goods which they, in order to carry out 
the combination, have assigned to it,? even if they have once 
delivered them and received them back as agents.’° 4. A cor- 
poration formed for an illegal purpose or carrying it out, will 
be dissolved at the suit of the Attorney-General." And a cor- 
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poration whose stockholders had formed such a trust as pre- 
viously described has been dissolved on the ground that the cor- 
poration was responsible for the acts of its stockholders.’ This 
ground seems untenable; but the decision cited in support of 
this may, perhaps, be sustained on the ground that the corpora- 
tion, through its directors, aided the monopoly. 5. The com- 
bining parties may be restrained by injunction from continuing 
the combination; and also from forming any similar one.? 
6. An unlawful combination cannot sue as a partnership.’ 7. 
Any of those whom the combination are endeavoring to run out 
of business may recover damages on the ground of boycott, 
unless the case falls within the exceptions to the rule against 
boycotting. The Federal Anti-Trust Act gives a similar action,‘ 
and apparently without exception. 8. Such person may also 


have the boycott restrained by injunction, but when he proceeds 
under the Federal Anti-Trust Act, he cannot have this remedy ; 
for that act confines it to the Attorney-General.’ Yet aninjunction 
may be granted, at the suit of the party injured, to restrain dis- 
crimination in the conferring of privileges,’ and the exclusive 


use of such privileges, if lawful, may be guaranteed at the suit 
of the Attorney-General.’ 9. But no action lies at the suit of a 
person with whom the combination, in pursuance of its unlawful 
purpose, refuses to deal, or refuses to deal otherwise than as its 
purposes admit. Nor does an action lie at the suit of one from 
whom an agency has been withdrawn pursuant to the unlawful 
purpose.’ 10. Nor does any action lie for the vindication of any 
right to which title must be traced through the unlawful agree- 
ment ;° nor for money due for an act done in pursuance of it ;™ 
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nor against an agent to recover money received by him in 
effecting sales pursuant to it,! which seems a questionable au- 
thority, because title to such money need not be traced through 
the agreement. 11. But an action lies at the suit of a mem- 
ber of the combination against any person to whom he has sold 
goods, or for whom he has rendered services, even though the 
terms on which the goods were sold or services rendered were 
unlawfully fixed by the combination.? In one of the cases *® 
it was held that only a quantum meruit could be recovered. 
In the others this distinction was not taken.‘ But an ex- 
press enactment that no price or compensation may be recov- 
ered in such cases is valid. 12. On the same principle the 
combining parties or unlawful corporation may have an injunc- 
tion restraining a wrong; as, the infringement of a patent.® 
13. Finally the parties to an unlawful combination are crimi- 
nally responsible as conspirators.‘ A corporation cannot be 
indicted for conspiracy; * but the officers of a corporation 
carrying out the unlawful combination on its behalf are indict- 
able ; for, as said by the court in a very recent New York case: ® 


‘* A conspiracy consists in the unlawful combination or agree- 
ment of two or more persons to do an act unlawful in itself, or 


to do a lawful act by unlawful means.’’ But where officers of 
the combination are indictable there is usually a statute, never- 
theless ;?° and in England it has been recently said that this is 
not the common law." 


LIONEL NORMAN. 
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THE GREAT PROBLEM THAT CONFRONTS OUR 
LEGISLATURES AND COURTS. 


In the Long Parliament that sent Charles the First to the 
block, one of the chief grievances against him was his creation 
of monopolies. Sir John Colepepper in a speech, referring to 
these monopolies said: ‘* They are a nest of wasps — a swarm of 
vermin which have overcrept the land. Like the frogs of Egypt 
they have gotten possession of our dwellings, and we have 
scarce a room free from them. They sup in our.cup, they dip 
in our dish, they sit by our fire. They will not bate us a pin. 
We may not buy our clothes without their brokage. These are 
the leeches that have sucked the Commonwealth so hard that it 
is almost hectical.’’ 

Within the last six months trust companies have organized in 
the United States with a total capitalization of over $3,000,- 
000,000. So that the half-year crop of giant combinations 
have an aggregate capital about one and one-half times as great 
as all the money in circulation in the United States. Returning 
prosperity has brought with it an unparalleled outburst of com- 
binations and consolidations. Everything from pine lands to 
peanuts, from steel rails to sardines, has been organized into some 
form of corporation or trust. It is doubtful if even during the 
reigns of Elizabeth and James, — when grants of monopolies by 
the Crown became the object of such public outcry that a statute 
was passed to suppress them, — monopolies ever fastened them- 
selves upon the necessaries of life to the extent they have done 
within the last few years in our country, a country where 
manufactures and trade are absolutely free and unrestricted. 

There is nothing which just now has a deeper hold on the 
public attention than the growth of these industrial coalitions 
and aggregations of capital, — this universal effort to absorb the 
individual, to divide the people into employing companies and 
employés, and to make liberty of competition illusory. It is a 
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condition which began silently, has progressed furtively but 
relentlessly, and is yet only at the threshold of its tremendous 
possibilities. So unforeseen was it that it may be said to have 
stolen upon us like a thief in the night, and threatens not only 
to affect the political future of the country, but to revolutionize 
its entire productive industry. 

It must appear to every reflecting mind that great danger lies 
in the aggregation of wealth and consequent power in the hands 
of artificial persons, as contradistinguished from natural persons, 
enabling them to exert an influence not contemplated by our con- 
stitution of government, and to build up a power behind the 
throne greater than the throne itself ; not merely grasping firmly 
the industries of the country to maintain or advance prices, but 
also moulding the country’s political, social, and economic fea- 
tures; and even, to a large extent, dominating its intellectual life. 
The momentous seriousness of such a state of things fills every 
mind with painful apprehension. It marks a critical phase in the 
education the country must undergo to fit itself for the unceas- 
ingly difficult problems of industrial freedom. Wise men pro- 
pose schemes; legislative bodies and rulers, all are occupied with 
them. Men are never so well off as when they have problems, 
except when they have taken the next step — of acknowledging 
the problems and of tackling them like men. 

Corporations, it is conceded, are a necessity in every civilized 
State. Great enterprises cannot be carried on without the ag- 
gregation of capital and limitation of liability which distinguish 
them from ordinary partnerships ; and within their proper sphere 
they are a blessing to the community. But a vague notion has 
grown up, even amongst the best men managing corporations, 
that in some sort they are an instrumentality of the government 
und possessed of certain undefined attributes of sovereignty, by 
virtue of which they have immunities, and may do many acts 
beyond the reach of the individual. Again there is a confused 
use of the word ‘‘ combination ”’ in two quite distinct senses. 

Combination as opposed to isolation is one thing; combina- 
tion as opposed to competition is another. In the former sense, © 
it represents an almost unmixed good ; in the latter sense, what- 
ever good it may accomplish is attended with most serious in- 
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dustrial dangers. To realize the full benefit of modern industrial 
processes, and at the same time avoid the abuse of commercial 
monopoly, is, perhaps, the hardest economic problem of the day. 
Unfortunately our industrial combinations seem to be organized 
more with the view of securing a monopoly in their respective 
lines than for the purpose of securing economy in productive 
power; to limit output rather than to enhance it; to raise prices 
instead of lowering them. We are told that they still leave 
the field open for fresh capital to undertake the business, and 
thus pull down prices when they are unreasonable. But this, as 
experience shows, is not true. They put an end to competition 
permanently; they acquire a tyrannical power to compel smaller 
firms to come into their combinations, and this power they exer- 
cise over new and old firms alike. 

A few years ago to better control the immense concentrated 
corporate wealth and power, and to avoid the publicity and 
restraints which a wise public policy had placed upon corporate 
acts, there was introduced a most unique piece of handiwork in 
the form of a legal device known as the érust agreement. Share- 
holders in competing concerns put their stock into the hands of 
a common board of trustees, receiving in return certificates which 
gave them a right to all the earnings of the property, but not to 
the voting power which the stock itself enjoyed. This power was 
retained by the board of trustees. The device caught the public 
attention to such a degree that all combinations, of whatever form, 
were popularly known as trusts, and soon came to be regarded 
as representing the evils of aggregated wealth in the most odious 
form. Judge Thomas Cooley said: ‘‘ Trusts antagonize a leading 
and most valuable principle of industrial life in their attempt, not 
to curb competition merely, but to put an end to it. The benefits 
that come from cheapening articles of commerce are insignifi- 
cant when contrasted with the mischiefs that follow the exhibi- 
tions, in many forms, of the merciless power of concentrated 
capital.’’ 

The public condemnation of trusts soon found expression in 
special legislation. Congress, in 1890, enacted a statute against 
trusts, and many States have followed with similar statutes or 
constitutional enactments. The act passed by Congress is en- 
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titled ** An act to protect trade and commerce against unlawful 
restraints and monopolies.’’ It provides that: ‘* Every contract, 
combination in the form of trust or otherwise, or conspiracy in 
restraint of trade or commerce among the several States or with 
foreign nations, is hereby declared to be illegal.’’ 

The only authority of Congress to legislate upon this subject 
is found in the constitutional provision that it shall have power 
to regulate commerce with foreign nations and among the several 
States. Unless, therefore, a contract, combination, or conspir- 
acy restrains commerce with foreign nations or among the sev- 
eral States, or, as it is briefly described, interstate commerce, it 
is not within the prohibition of this act; it has no relation to 
transactions within the boundaries of an individual State, and 
therefore has not had any serious general effect. However, the 
law, Federal and, for the most part, the State, having de- 
nounced the trust mode of organizing a monopoly as illegal, 
the trusts have simply retired to a second line of defense and 
entrenched themselves under the cover of corporate charters, 
being converted into large corporations organized for the pur- 
pose of holding stock of all the different concerns in a single 
line of industry, and thus consolidating their management under 
one head. It may be readily conceded that it is better to have 
the large corporation than to have the trust. The safeguards 
and checks and regulations which have been thrown around the 
corporation are many and valuable. But the public is not satis- 
fied with this new method of combining competing concerns, of 
organizing a monopoly, and Congressional action having proven 
to be a brutum fulmen, the State legislatures and courts are 
still wrestling manfully with the crux. The Missouri Court 
of Appeals has recently held that, ‘*a combination which is 
illegal under the anti-trust law cannot be operated under the 
cloak of a corporation by its constituent members of governing 
bodies.”’ 

Not to indulge in abstract theorizing or to retail the cant of 
political and professional opposition to industrial combinations, 
but simply to put into words the symptoms that are obvious to 
every one, we may safely assert that the dominance of aggre- 
gated capital has become the most serious menace since the 
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Huns descended upon Western civilization. And it threatens to 
make the American republic a nation of bedraggled employés, 
instead of being a country of industrious owners. 

The economy of a government controlled by corporate bodies, 
artificial persons, whose idea and principle is that wealth is 
everything and men absolutely nothing, leads to an exclusively 
material prosperity, the pursuit of which is too often through 
devious and degraded paths, and the stability of which is in 
constant danger from the absence of those personal virtues 
which alone can be relied on for protection. 

Through the corporation it is made easy to place the respon- 
sibility for bad acts upon the corporation itself, while the real 
perpetrators are concealed. Personally honorable and virtuous 
men, Official representatives of these corporate bodies, will 
excuse the commission or omission of acts because they are not 
acting for themselves as individuals, but as agents of the cor- 
poration; that is to have one law of morality for the man, and 
another, different and lower, for the official representative. 
Personal responsibility is thus avoided, moral obligation evaded, 
and appeals to that safeguard in human dealing, personal honor, 
derided and denied as visionary and impracticable in business 
transactions. The more elevating and unselfish influences 
which affect men personally, growing out of customs and habits 
and social intercourse, have nothing to do with corporations, to 
whom are unknown the affiliations of friendship, the moral 
influences of home and fireside joys, the hopes and fears, the 
sorrows and enjoyments; those small sweet charities and sym- 
pathetic intercourse which make so large and beneficial control- 
ling part of man’s character and conduct in life. In short, all 
the motives which influence and elevate humanity, are neces- 
sarily unknown to these soulless (as Sir Edward Coke well terms 
them), ‘‘ these artificial beings, invisible, intangible, and exist- 
ing only in contemplation of law’’ (Chief Justice Marshall’s 
definition ), which confine their action to the precise purpose for 
which they were designed —a narrow rigid line, and that the 
mere creation and accumulation of material wealth, money- 
getting alone, untempered by touches of magnanimity and 
generous discretion. 
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Are we not selling our birthright for a mess of pottage when 
we look in silence upon the growing servitude of the individual 
to the organization? All progress in the past has been the result 
of individual progress. That which recognizes the development 
of the individual not only strengthens him, but enables him to 
become a valuable member of the community. That which 
discourages this development wrecks both the individual and 
the community. 

It is entirely true that the trust and combination business 
methods have built up individual fortunes beyond the dreams of 
avarice. But is it not a question whether wealth-saving should 
be the chief object of life? whether within moderate limits of 
saving, the masses of the people are not happier and better quali- 
fied to elevate social institutions than they would be if saving 
were all and living nothing? Does not common sentiment regard 
an ambition merely to die rich as a most sordid one, and an 
ambition to round out one’s existence with a life well lived, 
apart from money-getting, as one to be commended? But the 
beneficiaries of the trusts and combinations are the few, widen- 
ing the gulf between the very rich and the very poor, threaten- 
ing between these two classes a war, bitter and ugly. ‘* Unto 
every one that hath shall be given, but from him that hath not 
shall be taken away even that which he hath.’’ This Jaw stands 
out not more clearly on the pages of the Holy Word than on the 
inevitable and irresistible trend of the social and industrial laws 
of the day. The legislatures and the courts must find the means 
of contravening in some measure the operation of these laws for 
the benefit of the feebler and less fortunate members of society, 
before the people-crushing monopolies evoke the malignant 
spirit of confiscation and spoliation. 

There is one great danger to which social philosophers and 
Christian teachers have been on the alert in all ages. From the 
time of Solon onwards, the pressure of moneyed economy on 
landed or natural economy has recurred again and again. It 
was felt in India, and the free cultivating tenants in the Roman 
provinces appear to have succumbed to the pressure of a moneyed 
regime. That danger is not past. There is reason to fear that 
under existing conditions the risks from the fluctuations of trade 
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are being transferred more and more from the moneyed to the 
laboring classes. Herbert Spencer says: ‘* The citizens of a large 
nation, industrially organized, have reached their possible ideal 
of happiness, when the producing, distributing, and other activi- 
ties are such that each citizen finds in them a place for all his 
energies and aptitudes, while he obtains the means of satisfying 
all his desires.”’ We take no stock in the many enterprises to 
set up a new earth. Redeunt Saturnia regna, but unhappily 
only when nova progenies coelo demittitur alto. Life for the 
great body of us must continue a perpetual pegging away and 
patching away at a very imperfect and constantly wasting 
actuality. The bulk of the human race are doubtless always 
to remain, as at present, toilers, drudging from early morning 
till late at night for the bare necessaries of life. Yet while we 
do not look for Mr. Spencer’s ideal of a government, we cannot 
failto see that the great body of the people view with a rankling 
sense of injustice the present conditions, and are resolved that 
the few shall not have a perpetual corner upon the good things 
of this life. This does not mean socialism. In fact socialism is 
not near so dangerous as monopoly. No successful, and scarcely 
apy serious attempt at leveling, is recorded in the annals of 
mankind. Even the Agrarian Law of Rome never had the 
slightest tendency to leveling, but merely proposed to restrict 
the monopoly of lands in the vicinity of the city. The world 
exhibits a picture, not so much of the turbulence and injustice 
of the lower orders, but of the oppressions exercised upon them 
by the rich; and even in the midst of revolutions of govern- 
ments and opinions, the rights of property, though in many 
individual cases infringed, have never been attacked by any gen- 
eral law, or threatened by any considerable faction in any State. 
Bacon wisely recommends that the remedies for seditions and 
discontent are not ‘* measures of restraint, which, by seeking to 
silence the voice of complaint, only give the people more cause 
to complain; ’’ but he says that the best means of checking dis- 
content ‘* is to search for the causes of it, and undertake their 
removal, and the removal generally of whatever tends to knot 
the discontented together in a common cause.”’ 

From any point of view the most rational thing to do, in any 
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situation, is frankly and fearlessly to face the facts of that sit- 
uation. No one can fail to see that consolidations and com- 
binations are the ally, the agent of plutocracy. Plutocracy is a 
danger that is common to all advanced forms of government; 
and whatsoever is an aid to plutocracy is a danger to the republic, 
its traditions, customs, and imprints of its noble origin. The 
trust is inherently a business despotism, an economic tyranny. 
Political liberty and economic despotism cannot exist together. 
It is inevitable that one of the two is certain to destroy the 
other. 

The air is full of theories and methods for correcting the evil 
that confronts us. We shall not undertake any discussion of 
their respective merits or demerits. It is certain, however, 
that it cannot be met either by the high and dry dogmatism of 
the doctrinaire, or by the flabbiness of sentiment which does 
duty with a large class of politicians. Politicians have to live 
from hand to mouth in the controversies of the day, and do not 
often trouble themselves to tuke large views of public affairs. 

Thoroughly indorsing the doctrine of Adam Smith that, ‘‘ the 
occasions on which a government can help or intervene are, a 
certain very well-defined province of action excepted, exceed- 
ingly rare, and ought to be looked on with the gravest suspicion, 
and permitted with the greatest hesitation,’’ still we cannot see 
anything unreasonable or dangerous in the demand of the people 
for the legislatures and courts to regulate the organization and 
management of corporations and combines so as to narrow the 
range of their action and check their tendency to usurp unwar- 
ranted powers. If combinations are regarded as inevitable, they 
must be subjected to methods of control which will render 
them less liable to abuse their powers and less able to disregard 
the rights of others. Even if it be true that their permanent 
interests are nearly coincident with those of the public, it is 
still more conspicuously true that they are managed with a view 
to temporary interests rather than permanent ones. 


Boyp WINCHESTER. 
LOUISVILLE, Ky. 
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CORRECTION OF THE LAW. 


Modern science in its independent, critical spirit with little 
reverence for the authorities, ever curious to find something 
new, slashing its way here and there in all domains of knowl- 
edge, destroying old prejudices and ideas with a reckless daring, 
careless of consequences, is at last forcing its way into that old 
conservative body of legal lore, which has hitherto been kept 
behind closed doors open only to the initiated. From the first 
onset the scientists have returned laden with rich treasures of 
glittering generalities, which the laity, with few exceptions, 
dazzled by their brilliancy, have accepted as genuine without 
question, and the lawyers with their accustomed indifference, 
have scarcely deigned to consider. 

Among the pioneers in this comparatively new field is the 
learned Sir Henry Maine. Appreciating the great value of his 
most able works, it is with extreme diffidence that the writer 
hazards a criticism of one of the principles which he lays down. 
There is all the more reason for this in the fact that many 
writers and thinkers have recognized this one as among the great 
laws of jurisprudence. 

On page twenty-three of Maine’s works on Ancient Law”? 
the reader will find the following: ‘* A general proposition of 
some value may be advanced with respect to the agencies by 
which law is brought into harmony with society. These instru- 
mentalities seem to me to be three in number — Legal Fiction, 
Equity, and Legislation.’’ It is not so much this modest state- 
ment in the author’s text, for his most elegant style nearly 
causes the real pith of the principle to elude us, but the common 
acceptation and restatement in bolder language is what seems to 
the writer to deserve criticism, such expressions as: ‘* No more 
accurate and profound generalization was probably ever made in 
jurisprudence than that which sums up the agencies of legal 
progress: Fiction, Equity, and Legislation.’’ 1 


1 Theodore v. Dwight, ‘‘ Introduction to Ancient Law,” p. 10. 
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As to the meaning Sir Henry Maine wishes to attach to each 
of these three instrumentalities several quotations from the 
author’s text will be made, and it is desired that the reader 
notice the frequent reference to alteration and change. First 
as to Fiction: ‘*I employ the word ‘fiction’ in a sense con- 
siderably wider than that in which the English lawyers are 
accustomed to use it,’’ then giving the technical meaning often 
ascribed to ‘* fiction’’ following with: ‘* But I now employ the 
expression ‘ legal fiction’ to signify any assumption which con- 
ceals, or affects to conceal, the fact that a rule of Jaw has under- 
gone alteration, its letter remaining unchanged, its operation 
being modified. * * * The rule of law remains sticking in 
the system, but it is a mere shell. It has been long ago under- 
mined, and a new rule hides itself under its cover.’’ Concerning 
Equity he says: ‘*‘ The next instrumentality by which the adapt- 
ation of law to social wants is carried on I call equity, mean- 
ing by that word any body of rules existing by the side of the 
original civil law, founded on distinct principles, and claiming 
incidentally to supersede the civil law, in virtue of a superior 
sanctity inherent in those principles. The very conception of a 
set of principles, invested with a higher sacredness than those 
oftheoriginallaw * * * .’’ Lastly as to Legislation, which 
is still more openly opposed to the law itself, quickly destroying 
the old and creating the new: ‘ Legislation, the enactments of 
a legislature which, whether it take the form of an autocratic 
prince or of a parliamentary assembly, is the assumed organ of the 
entire society, is the last of the ameliorating instrumentalities. 
It differs from legal fiction just as equity from them, and it is 
also distinguished from equity, as deriving its authority from an 
external body or person.”’ 

In Maine’s conception of progress he seems to contemplate 
only that of change and modification. Notice his frequent ref- 
erence to alteration in the selections given above, also on page 
thirty while speaking of case law in England: ‘‘ The rules 
applicable have, to use the very inaccurate expression sometimes 
employed, become more elastic. In fact they have been 
changed. * * * The fact that the old rule has been repealed, 
and that a new one bas replaced it eludes us,’’ etc. 
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It will be noted that at least one of the agencies is not exter- 
nal,—that of fiction, is a part of the workings of the system 
itself, which produces the result called law. 

If there is any doubt as to what is meant by the term progress, 
one may simply substitute the author’s idea as expressed in his 
own work, which appears to be: adaptation to new conditions 
and circumstances owing to the progress of society. Maine 
almost conveys the thought that the tendency of law is to be 
stationary, while society of course is not. ‘‘ Law is stable ; the 
societies we are speaking of are not.’’ And further on speak- 
ing of fiction, equity and legislation, those are ‘* the agencies by 
which law is brought into harmony with society.’’ This is the 
question that we propose to consider, are those three the great 
agencies of legal progress, or is there an important omission, 
consequently making the law incomplete? 

Five hundred yearsago, it is said, the English common law system 
was of such meager proportions that it would not be recognized 
as the one now ruling the Anglo-Saxon race. It has increased 
many hundredfold. Undoubtedly this has been largely due to 
the marvelous growth of society. Since then printing has come 
into general use, a new world has been discovered, the power of 
electricity, and of steam have been demonstrated and put to 
practical use, a revolution in industry has been accomplished. 
To meet these great demands, the guardian of order and justice 
has developed into immense proportions. What have been the 
agencies through which this great difference has been produced? 
Has the law possessed the means within itself of thus develop- 
ing, or has it been compelled to call to its assistance external 
means? 

Let us take a cursory glance at one branch of the law making 
an attempt to see what forces appear to be at work. 

In 1292 we find the principle of consideration being requisite 
to make a valid contract just merging into existence.’ Eventu- 
ally this doctrine takes definite concrete form under the name of 
‘© quid pro quo.’’* New phases of the same question of consid- 


1Y, B. 21-2 Ed. I. p. 111. See 2 37 Hen. VI. (8 pl. 18). 
further: Y. B. 12 Ed. II. p. 375; Y. B. 
29 Ed. IIL. pp. 25, 26. 
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eration present themselves to succeeding judges. The latter in 
their decisions apply the old law to new conditions never before 
thought of. Hundreds and thousands of different complications 
of circumstances present themselves, and thousands of decisions 
are rendered. Deductions are made from pre-established prin- 
ciples. They begin to distinguish contracts to be performed 
immediately from those in the future,! and in the latter disputes 
arise as to what the consideration was, what the terms of the 
contract were.? They have difficulty in finding what constituted 
the real contract. Of course it was what the parties mutually 
intended, but the difficulty comes in finding what was the intent. 
At first few were capable of writing, so the means of finding was 
by oral testimony.* Time passed on, the art of writing was 
used extensively, so that parties could make written as well as 
oral contracts. Was the doctrine altered? Not in the least; 
it merely developed. The intent was still the object of the 
search of the law, and we have the doctrine of following the 
express words growing out of, evolving from the old. But 
sometimes a clause would be added at the end flatly con- 
tradicting the body of the contract. Still the true intent 
is the object and the doctrine of repugnancy comes into 
existence. There is ambiguity in the writing, perhaps on 
its face there is none, but oral evidence is introduced to 
show the name of one of the parties to the contract be- 
longs to two persons, or the contract on its face may be 
ambiguous and uncertain. To meet these two cases grow the 
doctrines of latent and patent ambiguity. Gradually this part 
reaches the proportion of a separate branch of the law, and we 
call it ** Evidence.’’ And this branch in turn grows and ampli- 
fies in all directions, yet this is but one of the branches from 
the great trunk of contract law. Many others at the same 
time have been emerging into existence ; not only has it been 
found difficult to determine what guid pro quo was intended, but 


1 Sidenham v. Warlington, 2 Leon, 3 Ducange, Sigillum Ingulph. 901; 
224, A. D. 1585. Wensuis v. Bishop Aethelwold and 
2 Rolfe in Y. B. 3 Hen. VI. 36 pl. Abbot Brightnoth, His. Eli. lib. 1, 
23; Riches v. Briggs, Yelve 4, A.D. XLV. 
1601. 4 Guterbock, Bracton, pp. 189, 144. 
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also what constituted a good guid pro quo. Some considerations 
were found to be inharmonious with other doctrines of the law 
and they therefore must not be held legal. Crimes and frauds 
were committed in forcing one into a contract. In such cases it 
is held there has not been a giving of one right on one hand in 
exchange for a right given to the other party, but there has been 
a forcible taking from one in exchange for something from the 
other. The conclusion is there has not been a valid quid pro 
quo, and we see the doctrine of fraud slowly growing before us.! 
Often there is confusion, or a tendency in this growth which is 
harmful to the community and they step in, commanding a 
change, they pass a statute, or a superior court of equity alters 
it, or the judges themselves see wheie they have erred and vol- 
untarily alter it, letting it gradually become a fiction and lose its 
vital force, ‘* it remaining a mere shell,’’ the real principle hav- 
ing been altered or entirely superseded. But after these errors 
are corrected the great current of the system sweeps on as be- 
fore, the great fundamental principles unchanged and more 
powerful than ever.” 

The simple principle enunciated many generations ago has 
grown till to-day we have that great body of law concerning con- 
tracts, with its scores of text-books and hundreds of cases, yet 
back of them all is the same living, vitalizing principle of quid 
pro quo, without which the whole would fall. 

In this tremendous development has legislation done much? 
Occasionally an alteration has been made, an error corrected, 
or order brought out of confusion, but, comparatively speaking, 
it has played a small part. When statutes are passed they are 
soon forced to meet new conditions which the legislature did not 
have in their minds and this old custom of judicial interpretation 
‘has rendered it applicable, precedents are established and soon 
the statute itself sinks into insignificance in comparison with the 
mass of amplification and application to the new conditions 
which our system has, by some other agency, rendered possible. 


1 Fitzherbert, Natura Brevium, 95 2 « Growth of Contract Law,” lec- 
E. et seqg.; 11 Ed. IV. 6 pl. 10;21 Hen. ture VI. in “‘ Common Law,’’ Holmes, 
VII. 41 pl. 66. O. W., Jr., ‘* History of Assumpsit,”’ 

ch. 7; Hare on Contracts. 
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Has this other agency been equity? Certainly the appeal has 
often been made to equitable principles. But as we have seen, 
in the gradual expansion of the law,the great authority has been 
the pre-existing principles in the law itself and not that ‘‘ set of 
principles invested with a higher sacredness than those of the 
original law.’’ 

As to the agency fiction? Here is not an external force or 
agency, but a principle of the law itself. Broad as he may 
make it, yet certainly in the conception of the author two ele- 
ments must be present, the former principle must have been 
superseded, remaining as a dead and useless appendage to be 
dropped in its entirety eventually, and a new law must have 
taken its place. ‘* The fact is that in bothjthese cases, law has 
been wholly changed; the fiction is that it remains what it always 
was.’’ Granting that thisis often true, but to admit that this is 
the rule, that the development of the law is largely due to the 
use of this method, every student of the common law must 
object most strenuously. In the hurried sketch given above of 
the law of contracts we saw that a new doctrine now and then 
did appear, just like the leaf on the branch, slowly and im- 
perceptibly. The branch has not been overthrown, however, it 
still remains as strong as ever, the only support, in fact, to the 
leaf. The new doctrine is merely the unfolding of the old. 
The old has grown, it has received no modification in the least. 
Nor has the former principle become a ‘‘ mere shell or cloak.”’ 
On the other hand it is the fundamental life-giving basis to the 
whole. 

The old basic principles are still applicable to the wants of 
humanity, and if appearances are to be trusted, the doctrine of 
quid pro quo, which underlies the law of contracts, is just as 
strong and vigorous to-day as it was centuries ago, showing not 
the least sign of decay. 

The modern English lawyer strongly objects to the opinion so 
often given expression to by some, that our law is stationary 
and rigid. It has in itself the power of meeting new conditions 
and does not need to call into use very extensively either of the 
two outside agencies, equity and legislation. 

** To the combination of the two characteristics (ex post facto 
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and great bulk) may be also traced its great, though possibly its 
only advantage — that of flexibility, or capacity of being adapted 
to any new combination of circumstances that may arise.’’! 
‘This flexibility and capacity for growth and adaptation is the 
peculiar boast and excellence of the common law.’’ ? 

Inherent growth, made possible by the existence and appre- 
ciation of fundamental principles, universally applicable, in- 
dependent of one or two combinations of circumstances, and 
evidenced by judicial decisions, has been the chief agency in the 
development of our law, so that the same system which ruled 
five hundred years ago still rules to-day, so that the old princi- 
ples do not become obsolete, but are applicable to new cases and 
new conditions, with comparatively few appeals to fiction, 
equity, or legislation. They do exert their influence, but their 
field of action is comparatively small. It is only when error 
has crept in that they are of use. Here and there the growth 
is in the wrong direction, or a rule is no longer of any value, 
and it remains a dead, superfluous incumbrance hindering the 
natural growth of other principles, or an absolute injustice is 
being administered by the enforcing of certain laws, and they 
are rectified by one of these agencies, whose sole mission is little 
more than the correction of evil tendencies in the progress 
rather than the agency of the progress itself. 

There are frequent changes and alterations in the law we 
admit, but claim that, comparatively speaking, those are the 
exceptions. This follows from the fact that men are finite. Of 
course errors are made, and these are altered or modified, or 
totally eradicated by equity, fiction, or legislation; and then the 
great system goes on as before meeting new occurrences and 
unlooked for emergencies by the thousand in accordance with 
the same underlying power of inherent growth. 

Again let us read from Maine, speaking of early civil law he 
says: ‘* The (Roman) authors of the new jurisprudence during 
the whole progress of its formation professed the most sedulous 
respect for the letter of the code. They were merely explaining 
it, deciphering it, bringing out its full meaning; but then, in 


1 “ Elements of Law,’’ Markby, p. 2 Hurtado v. California, 110 U. 8S, 
63. 516. 
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the result, by piecing texts together, and adjusting the law to 
states of fact which actually presented themselves, and by spec- 
ulating on its possible application to others which might occur 
by introducing principles of interpretation ‘derived from the ex- 
egesis of our written documents which fell under their observa- 
tion, they educed a vast variety of canons which had never been 
dreamed of by the compiler of the twelve tables and which were 
in truth rarely or never to be found there.’’ The same, though 
in a modified sense, is probably intended to be applied to the 
interpretation of the so-called ‘* case law ’’ by English judges. 
But the fact that the later conclusions are not readily observed 
in those first established should not force us to the decision that 
the original doctrines have been abandoned for new ones. The 
early teachers of the axioms of geometry did not know the rela- 
tion of the sides of a right triangle. And yet Protagoras did 
not introduce any new principle in order to establish their rela- 
tionship, he simply put together the old rules, long known and 
recognized by others. Look at a tiny seed. Do you see the 
trunk of a tree, do you see any branches on it, and are there 
many thousand leaves visible to you, can you cut a section in the 
trunk and count ten or a dozen rings on it? Yet who would 
deny that the germ of the whole tree is wrapped up in that one 
little seed? So in the original doctrine is the kernel, the germ 
from which the great mass of law has emanated, through the 
inherent agency of growth, while here and there some evil ten- 
dencies and errors that must be corrected have crept in, those 
are the exceptions. 

It is like an acorn, to-day we hold the simple little thing in 
our hands, a few years pass away, a gardener giving it careful 
attention in the meantime, the little acorn appropriating the 
gross materials of the dry earth, permeating them with its own 
life by means of that power of growth; and we come back to 
find in the place of the acorn a great oak tree, powerful and 
mighty in its strength. Occasional trimming and pruning had 
to be done, but the great difference between the acorn and the 
tree has been made through growth and not through cutting and 
bending. 

The learned jurist, Bishop, frequently refers to the growth of 
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our legal system through the ripening of usage and custom into 
law. It constitutes the main idea of his chapter on agency,’ care- 
fully, clearly he delineates the unfolding of the principle of one 
binding another into the law governing the auctioneer, the court 
officer, the broker, then banks and insurance companies and 
boards of trade coming into existence, the simple principle 
governing agents, applying to the broker, evolve into the ex- 
tensive complicated law of the note broker, insurance broker, 
merchandise broker, pawnbroker, real estate broker, stock bro- 
ker, exchange broker, ship broker; thence to the commission 
merchant, corporations, partnership, joint stock company, bank 
associations, etc., and in all this comparatively few applications 
are made of any of Maine’s three agencies. 

The precepts and principles of early man, though infinitesi- 
mally small in compass, have germinated however, and with 
trimming, and pruning, and propping, here and there, they have 
grown under the glowing sunlight of advancing civilization to 
the immense proportions of the legal systems of to-day. 

Law does seem to be adapted to ** new conditions and advanc- 


ing civilization,’’ not so much by alteration and modification, as 
by growth. 

It might be true to say that law progresses or comes into 
harmony with new conditions, first by inherent growth, second 
by correction; and correction is accomplished through fiction, 
equity, and legislation. 


CLIFFORD THORN. 
lowa City, Iowa. 


1 Bishop on Contracts, Ch. XLI. 
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CALHOUN AS ORATOR AND WRITER. 


I have treated of Mr. Calhoun elsewhere as a lawyer and 
statesman. I propose, therefore, in this paper, to discuss him 
as an orator and writer. In order that the reader may have as 
full and complete an idea of him as possible, I shall extract 
liberally from other writers and shall then close with some com- 
ments and observations of my own. 

{ do not know whether Mr. Calhoun inherited his oratorical 
talent or not. We are not informed as to the gifts of his 
ancestors in this line. We do know, however, that his father 
was a public-spirited man and that he was a member of the 
legislature for some thirty years. It is exceedingly probable, 
therefore, that he learned to speak while a member of that 
body. Indeed, we are told that on one occasion he appeared as 
his own advocate in a law case in Virginia, and that he prevailed 
in his suit, even though he had arrayed against him men who 
were trained in their profession. We find, too, that he hada 
knowledge of the great principles of government and that he 
was accustomed to maintain that there should be no taxation 
without representation. It is not probable that he confined 
himself in the discussion of these questions to the fireside, or to 
little knots of his neighbors simply; but on the contrary, the 
probabilities are that he ventilated these topics on the hustings 
and at meetings of the legislature. However this may be, we 
certainly do know that Calhoun inherited from both sides of his 
house qualities that help to make an orator and are really in- 
dispensable. In the first place, he got from them his Irish blood, 
and we all know that the Emerald Isle has always been prolific 
of oratorical talent. In the second place, he inherited from 
both of them his love of liberty, and it is this quality, more per- 
haps than any other, that animates and inspires the true orator. 
This it was that fired the patriotic heart of Patrick Henry and 
called forth from him that animating cry and soul-stirring appeal, 
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which has enrolled his name among the great orators of the 
world, —‘* Give me liberty, or give me death.”’ It was a love 
of liberty that kindled the enthusiasm and aroused the feelings 
at Lord Erskine, Emmett, Curran, and in fact almost all of the 
great orators of the world. It was a love of liberty that called 
forth those splendid oratorical efforts in the halls of Congress 
that enlisted the sympathy of the American nation in behalf of 
oppressed Cuba and that finally led to the delivery of that island 
from Spanish tyranny. In the third place, Mr. Calhoun derived 
from both of his parents that intense earnestness that charac- 
terized both them and himself in so eminent a degree. From 
both of them he derived the high ambition, resolute will, inflex- 
ible purpose, and praiseworthy spirit that prompted him to put 
forth his best efforts to determine to become a man among men. 
Why, just see how nobly his mother acted! Her older son 
returns from Charleston and suggests that his brother John 
should study a profession. The mother is a widow with limited 
means, but she at once puts aside self and cordially acquiesces in 
the suggestion. To his mother Calhoun was indebted for that 
ardent enthusiasm that characterized his life and gave power to 
his oratory. On the whole, therefore, we see that his ancestral 
influences, as well as the atmosphere and environments amid 
which he was born and bred, were all favorable to the produc- 
tion and development of oratorical tastes and talent in young 
Calhoun. 

Nor was it long before Mr. Calhoun began to give evidence of 
his talent in this direction. Whenastudent of law at Litchfield, 
we fiud him, just where we would naturally expect him to be, in 
a debating society. Ihave not the remotest doubt that if we 
knew the inside facts of his college life at Yale, we would learn 
that he made his mark as a speaker while he was connected with 
that institution. It may happen that this paper may be read by 
some Yale student. Should this be the case, I would suggest to 
him that he investigate the archives of that institution and see 
if he cannot tell us something more of Calhoun’s college life. 
However, we do know that Mr. Calhoun received his education 
at Yale, that he studied hard while there, that he graduated with 
the first honor, and that while a member of the senior class he 
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got into an animated argument with the distinguished president 
of the college that so impressed the latter that he predicted that 
his young Carolina pupil and friend would one day be President 
of the United States. Is it not entirely cutside of the range of 
probabilities that a young, ambitious student with such a reputa- 
tion as that should have gone through Yale without making some 
kind of an impression as a speaker? 

How did he succeed in the debating society? Well, Mr. Jen- 
kins kindly answers our question for us by telling us that he 
** successfully cultivated his talents for extemporary speaking, 
and in this respect is admitted to have excelled all his asso- 
ciates.’” 

While finishing up his legal education in a lawyer’s office at 
Abbeville, Mr. Calhoun made his debut as a public speaker. 
There was a large mass meeting of the citizens of the district 
held at the county seat and he was one of the leading speakers 
of the occasion. The attack of the British frigate Leopard on 
the American frigate Chesapeake was the topic of discussion. 
Our young orator acquitted himself handsomely. The result 
was that he at once became extremely popular, was immediately 
brought out for the legislature, and was triumphantly elected at 
the head of the ticket. And what made it more complimentary 
still, all this happened ina district where the people had hitherto 
been prejudiced against lawyers. From the legislature, where 
he served two terms, Mr. Calhoun was promoted to Congress, in 
which body he took a stand as a bold, aggressive leader from the 
very outset. Here he made those brilliant speeches which soon 
established his reputation as one of the finest orators and states- 
men this country has ever produced. I do not propose, how- 
ever, to sketch his life or to follow him in his publie career in 
this paper. My purpose is narrower than that; I wish to deal 
with him as an orator and writer simply. I hardly suppose I 
could find any more competent and credible witnesses to bear 
testimony as to his qualities in these particulars than his great 
colleagues in the Senate who knew him well and were often 
pitted against him. And the first witness whom we will summon to 
the stand was Henry Clay, who was not only associated with him 
in the Senate, but boarded at the same house with him and was 
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his messmate. And here is what Mr. Clay says: ‘ Sir, he has 
gone! No more shall we witness from yonder seat the flashes 
of that keen and penetrating eye of his, darting through this 
chamber. No more shall we be thrilled by that torrent of clear, 
concise, compact logic, poured out from his lips, which, if it did 
not slways carry conviction to our judgment, always commanded 
our great admiration. Those eyes and those lips are closed 
forever! ”’ 

A more interesting witness still perhaps is Mr. Webster. His 
testimony is as follows: ‘* Sir, the eloquence of Mr. Calhoun, 
or the manner of his exhibition of his sentiments in public 
bodies, was part of his intellectual character. It grew out of 
the qualities of his mind. It was- plain, strong, terse, con- 
densed, concise; sometimes impassioned — still always severe. 
Rejecting ornament, not often seeking for illustration, his power 
consisted in the plainness of his propositions, in the closeness of 
his logic, and in the earnestness and energy of his manner. 
These are the qualities, as I think, which have enabled him, 
through such a long course of years, to speak often, and yet 
always command attention. His demeanor asa Senator is known 
to us all—is appreciated, venerated by us all. No man was 
more respectful to others; no man carried himself with greater 
decorum, no man with superior dignity. I think there is not 
one of us but felt, when he last addressed us from his seat in 
the Senate, his form still erect, with a voice by no means indi- 
cating such a degree of physical weakness as did, in fact, possess 
him, with clear tones, and an impressive, and, I may say, an 
imposing manner, who did not feel that he might imagine that 
we saw before us a Senator of Rome, when Rome survived.’’ 

Mr. Butler, Mr. Calhoun’s colleague in the Senate, speaks of 
him as follows: ‘‘In debate he was equa! with Randolph, and 
in council he commanded the respect and confidence of Madison. 
At this period of his life he had the quality of Themistocles — 
to inspire confidence — which, after all, is the highest of earthly 
qualities in a public man; it is a mystical something, which is 
felt, but cannot be described.’’ In another place the same 
writer says: ‘‘In my opinion, Mr. Calhoun deserves to occupy 
the first rank as a parliamentary speaker. He had always before 
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him the dignity of purpose, and he spoke toanend, Froma 
full mind, fired by genius, he expressed his ideas with clearness, 
simplicity, and force; and in language that seemed to be the 
vehicle of his thoughts and emotions. His thoughts leaped from 
his mind, like arrows from a well-drawn bow. They had both 
the aim and force of a skillful archer. He seemed to have had 
little regard for ornament ; and when he used figures of speech, 
they were only for illustration. His manner and countenance 
were his best language; and in these there was an exemplifica- 
tion of what is meant by action in that term of the great 
Athenian orator and statesman, whom, in so many respects, he 
so closely resembled. They served to exhibit the moral elevation 
of the man.’’ 

Says Mr. Rhett: ** Mr. Calhoun’s mind, in its characteristics, 
was as striking as it was great. It stood forth like the Egyptian 
Pyramids — vast, simple, and grand. It was essentially South- 
ern, with none of that affectation, pretension, and glitter about 
it, which deforms the literature and oratory of the Northern 
people. Meretricious ornament was as unsuitable to it as ver- 
dure on the top of the highest Andes. No flowers grew on the 
banks of the mighty river of his thoughts, as it broke its way 
through mountains, and left rocks and gigantic cliffs beetling 
over it. Yet there is an earnestness and elevation in his lan- 
guage, which bears the mind on, as if on a swift, deep current. 
His close, compact, and impregnable logic, moved with the pre- 
cision and measured tread of a Spartan phalanx. Stone upon 
stone, he reared the pile of his fair argument, until at length it 
stood a lofty temple, with its steeples and domes looking up to 
heaven and bathed iu the light of eternal truth. If he failed to 
convince (for conviction is not always the result of reason), he 
never failed to elicit admiration or wonder at the expositions of 
his intellect. In debate, he was collected and deliberate, but | 
when warmed in argument, he looked the embodiment of fiery 
thought.”’ 

Hon. J. H. Hammond says: ‘ The intellect of Mr. Calhoun 
was cast in the Grecian mould: intuitive, profound, original — 
descending to the minutest details of practical affairs; and soar- 
ing aloft with balanced wing into the highest heaven of inven- 
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tion. He appreciated wit and humor, the flights of fancy and 
the keen shafts of sarcasm; but he either did not possess or 
entirely failed to cultivate the faculties which lead to distinction 
in these lines. He admired and valued high-toned declamation 
on appropriate occasions; and sometimes, though rarely, 
attempted it himself, and not without success. The force of 
his imagination, his command of language, his nobility of senti- 
ment, and his enthusiastic temperament, qualified him for decla- 
mation of the highest order, and his themes were as well adapted 
to it as those of Demosthenes himself. * * * It was com- 
monly said of his productions that they were characterized by 
extraordinary condensation. But Mr. Calhoun was often care- 
less in his diction, and habitually so in the construction of his 
sentences. He sought only the words that most clearly ex- 
pressed his meaning, and left their arrangement apparently to 
chance. What he did do was to go straight to the bottom of 
his subject, following the slender plummet line of truth until he 
reached it. Then he built up in a manner equally direct, dis- 
carding all extraneous materials, and erected a structure, simple, 
uniform, and consistent, decorated with no ornament for the 
sake of ornament, and occupying no more space than was 
necessary for the purposes in view.”’ 

Mr. Jenkins speaks of him as an orator as follows: ‘‘ It has 
been said that he was no orator. It is true that he did not culti- 
vate the graces of oratory, but he wielded its power witha giant’s 
force. In discussing serious questions, he was usually calm 
though impressive; and when he first rose to speak, he almost 
always bent forward as if from diffidence. But when fully 
aroused, he became stern and erect in his bearing, his voice rang 
loud and shrill, and his eyes glistened like coals of fire. A 
steady flow of words came from his lips, and sometimes they 
rushed so rapidly that he seem obliged to clip them off to make 
room. Intense earnestness characterized his delivery, and this 
is one of the highest attributes of true eloquence. In listening 
to him you felt that he was sincere, and it was impossible to 
look at him without being moved.”’ In another place the same 
writer says: ‘* Like his life, his style was simple and pure, yet, 
for this very reason, often rising to an elevation of grandeur 
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and dignity, which elaborate finish can never attain. It was 
modeled after the ancient classics, and distinguished for its 
clearness, directness, and energetic earnestness. His words were 
well chosen, and showed severe discipline in his early studies; 
but he never stopped to pick or cull them in the midst of a 
speech, for at such times his ideas seemed to come forth full 
draperied, like Minerva from the brain of Jupiter. He occa- 
sionally made use of a startling figure, or an antithetical expres- 
sion, but there was no redundancy of ornament, though — if 
that could be a blemish —a redundancy of thought. He was in 
the habit of laying down a few simple abstract truths, and arguing 
upon and explaining and elucidating them. Almost every sen- 
tence, therefore, in one of his speeches, was a political text ; and 
the arguments and illustrations which he employed to establish 
the correctness of his great principles were the clippings of the 
diamond-scintillations of the brilliant thought from which they 
emanated.’’ 

Of his first set speech on the floor of Congress, Prof. Von 
Holst says: ‘* On a former occasion Calhoun had addressed to 
the House a few remarks on a question of little importance, 
which he had concluded with an allusion to the diffidence and 
embarrassment which a young man necessarily felt in speaking 
to the assembled representatives of the nation. Now, however, 
there was in his whole tone and manner no more the slightest 
trace of such a feeling. He did not speak with arrogance, and 
still less was there anything personally offensive in what he said, 
or in the manner with which he said it. From the beginning of 
his public career, he observed the parliamentary proprieties with 
the rigor and naturalness of the born gentleman. Often did he 
prove that he could wield with equal force and dexterity the 
trenchant sword and the massive club, but he always attacked 
the argument of his adversary and not his person, and he was 
never guilty of the hectoring and bullying tone in which so many 
of the Southern politicians indulged with keen relish. From the 
first he entered the lists with the proud conviction of being fully 
the equal of any man, and he always spoke in the weighty tone 
of authority. Upon him the shaking of Randolph’s long finger 
made no impression. With open visor he met the much-dreaded 
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antagonist, and though he did not throw him to the ground, yet 
the Virginian came out of the fight only second best. They 
exchanged many a tilt, and the ill-humor with which Randolph 
spoke of Calhoun in his private correspondence, shows how 
much he felt the wounds received from the lance of that adver- 
sary.”” 

A friend and admirer of Mr. Calhoun, in speaking of him, 
says: ‘* Mr. Calhoun, in the simplicity and brevity of his sen- 
tences, throughout all his speeches, shows the model he has 
studied. In fact, his whole character and life are eminently 
Greek. His striking and grand conceptions, with his unassum- 
ing and plain manners, his calm dignity and composure, his 
sternness and exemplary purity in private and public life, all 
show that he has bathed deep in the fountains of antiquity. 
* * * Asa public speaker and debater, Mr. Calhoun is 
energetic and impressive to the highest degree. Without having 
much of the action of an orator, yet his erect and stern attitudes, 
his iron countenance, compressed lip, and flashing eye, all make 
him, at times, eloquent in the full sense of the word. No man 
can hear him without feeling. His power is in clear analysis, 
suppressed passion, and lofty earnestness.”’ 

Dr. Charles Cotesworth Pinckney, who heard the great debate 
of 1833, says: ‘* In that august assemblage were guthered many 
of the foremost men of America, and many participated in the 
debate ; but all have passed from my memory except the three 
who stand out so boldly on the annals of our country, Webster, 
Clay, Calhoun, three stars of the first magnitude, shining at the 
same time in the political heavens, and together forming the 
brightest constellation that has ever adorned our history. When 
they sank beneath the horizon, only lesser luminaries were left 
to guide the Ship of State. How to classify these three men 
has always puzzled my sense of justice. Perhaps it is a ques- 
tion of latitude. Looking at them from the Northern view- 
point, we should say, Webster, Clay, Calhoun; from Svuthern 
latitudes, we should enumerate them thus: Calhoun, Webster, 
Clay ; while star-gazers from the West would invert the order, 
and point first to Henry Clay. Intellectually, I should place 
Calhoun first. As a statesman, his vision was keener, his range 
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wider than those of any of his contemporaries, and his moral 
stature loftier. In native gifts of eloquence and powers of 
persuasion, Clay was unrivaled. In the harmonious combina- 
tion of intellectual force, forensic training, and general culture, 
Webster stood foremost, not only of his great rivals, but per- 
haps of all American citizens. I would adopt Horace’s rule to 
them with a slight amendment. Of Henry Clay, ‘ orator nasci- 
tur;’ of Webster and Calhoun, ‘ orator fit.’ ”’ 

I will close these quotations with an extract from the splendid 
oration of Mr. Lamar delivered at Charleston on the occasion of 
the unveiling of the Calhoun monument. I think he strikes 
the key-note as to the secret of Mr. Calhoun’s power as an 
orator. Mr. Lamar said: ‘‘ I have given these descriptions by 
others of Mr. Calhoun’s style, because I feel unable to charac- 
terize it in a manner satisfactory to my own mind. I do not 
think elevation of language, terse, condensed expression, force 
of logic, soaring imagination, earnest feeling, and impassioned 
declamation, adequately express all its qualities. I have thought 
that his eloquence was due more to the simple majesty of his 
thoughts than to the diction in which they were clothed, or the 
logical processes by which they were presented. The chief 
quality of his style seems to be that of giving the true impres- 
sion of a profound and elevated mind, communicating its 
thoughts and feelings to the minds of others in words plain and 
clear, and sentences simple and natural. There is between the 
human mind and trutha perfect correspondence. It was created 
for truth as its object, and when brought into contact with it, 
the mind, by the very law of its being, instinctively and intui- 
tively embraces truth with credence and faith, unless prejudice 
or passion, or some other agency, interposes between the two 
and leads it away. Now, Mr. Calhoun’s style, I think, bad this 
great merit among those already mentioned, that it brought 
before the minds of men the pure, unsophisticated truth of his 
thought as it existed in his own mind. When, therefore, he 
spoke, those who listened to him were brought into communion 
direct with his own great thoughts, splendid conceptions, pro- 
phetic foresight, moral grandeur, and soul-kindling passion; and 
they would feel their own minds strengthened, enriched, en- 
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larged, and ennobled by the contact with his intellectual and 
moral nature.’’ 


And now, having placed before the reader a number of opin- 
ions with reference to Mr. Calhoun’s gifts as an orator and 
writer, I am free to make such comments and criticisms as may 
suggest themselves. What are some of the leading character- 
istics of Mr. Calhoun’s style? It is distinguished, first of all, 
for its simplicity and plainness. In fact, it has always seemed 
to me that it is possibly too severely plain. I am disposed to 
think that Mr. Webster’s language excels it: it is more ornate. 
Mr. Calhoun’s speeches and writings lack the classical flavor 
that characterize those of Macaulay, Story, Legaré, and others. 
A richer, more luxuriant style would have made them more 
attractive. It is very evident that Mr. Calhoun, in preparing his 
speeches, devoted his attention almost exclusively to the thought 
and that he dwelt but little upon the mode of expression. And 
yet the vehicle by which thought is conveyed from one mind to 
another is extremely important, and more especially is that true 
when a speaker addresses an audience. We soon tire of dry 
logic and a perfect chain of syllogisms. The mind craves 
variety. We want beauty of illustration, attractive imagery, 
flowers of rhetoric, and classic and poetic allusions. I would 
not, however, be misunderstood. I do not mean to intimate that 
Mr. Calhoun’s style was radically defective. On the contrary, 
I admire it for its very simplicity. But I still think that it 
might have been improved upon: it is possible to err on the 
side of severe plainness. 

As a speaker Mr. Calhoun had a nervous, impetuous style. 
He spoke rapidly. In fact his thoughts outran even his language, 
rapid as that was. 

Mr. Calhoun was not accustomed to deal in personalities. He 
observed the proprieties and the amenities of debate. In one 
or two of his speeches, we discover evidences of feeling and 
passion, but this was because he had been provoked by others. 
Both Clay and Calhoun dealt each other some pretty hard blows, 
and at times their discussions were very spirited and quite 
personal. 
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Generally, in beginning his speeches, Mr. Calhoun manifested 
some embarrassment and trepidation, but only for a little while. 
In opening his remarks he would usually bend somewhat for- 
ward, but in a little while he would stand erect and firm. He 
did not confine himself to one position, but would move from 
one place to another. In delivering his speeches, he used his 
eyes to great effect. Indeed Mr. Calhoun, in repose and in 
debate, looked more like two different men than the same per- 
son. In an animated speech his eyes were exceedingly expres- 
sive and fairly glistened. 

Mr. Calhoun’s style was extremely logical. Says Mr. Matthews 
in his work on oratory: ‘‘ If the gifts of the impassioned son of 
Maine belied his birth-place, not less in an opposite manner, did 
those of Carolina’s child, John C. Calhoun. Born in a tropical 
region where a Southern sun is apt to ripen human passion into 
the rank luxuriance of tropical vegetation, he was as severely 
logical, as rigidly intellectual, as if he had been reared in Nova 
Zembla, or any other region above the line of perpetual snow. 
Dwelling amid the luxuriant life, the magnificence and pomp, the 
deep-toned harmonies, of the Southern zones, he was as blind 
to their beauties, as deaf to their melodies, as if be had really 
been ‘the cast-iron man’ that he was called, and had sprung 
from the bowels of a granite New Hampshire mountain.”’ 

Mr. Calhoun excelled in his powers of analysis. Says a 
writer: ** The leading faculty of Calhoun’s mind was his power 
of analysis. In the ability to examine a complex idea, to re- 
solve it into its simplest elements, he had no superior. Next to 
this, his most striking characteristic was the depth of his con- 
victions. Though you differed from every word he uttered, you 
were persuaded of his profound belief in what he said, and his 
willingness to stake life and honor on each sentence. No man 
cared less for the graces and polish of the schools. Intensely 
earnest, he cured only to make himself understood; and while 
the periods of Clay littered ‘like polished glances in a sunny 
forest,’ Calhoun, in his vehemence, bit off the last syllables, 
and sometimes eat up whole sentences in the fury of his enun- 
ciation.”’ 

Mr. Calhoun, even when a college student, seems to have an- 
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ticipated the great success which afterwards attended him. It 
is said that his fellow-students at Yale ridiculed him for study- 
ing so hard, and that he replied to their taunts by telling them 
that he was compelled to apply himself assiduously in order 
that he might acquit himself creditably when he should become 
a member of Congress. He further added that he would leave 
college that very day, if he doubted his ability to reach Congress 
within three years. 

Another of his leading characteristics was his power of con- 
centrating his mind upon a subject. He himself tells us that he 
learned to accomplish this at an early day by a severe process 
of self-discipline. Whenever he went to take a walk or ride 
alone, he made it a puint to fasten his mind upon some subject 
and not allow it to wander from it. 

His style of speaking, as a rule, was colloquial rather than 
declamatory. 

** He talked like a merchant to his clerks, and used short 
Saxon words and proverbial phrases.’’ I have read somewhere 
that he often adopted the popular and current phrases of the 
day. 

A writer gives us the following description of him: ‘* Mr. 
Clay’s opponent was a somewhat tall, slender-built, ghostly- 
looking man, about fifty years of age, erect and earnest, with an 
eye like a hawk’s and his hair sticking up ‘ like quills on the 
fretful porcupine.’ His voice was harsh, his gestures stiff and 
like the motions of a pump-handle. There was no ease, flexi- 
bility, grace, or charm, in his manner; yet there was something 
in his physiognomy and bearing,— his brilliant, spectral eyes, 
his colorless cheek, blanched with thought, and his compressed 
lips, — that riveted your attention as with hooks of steel. As his 
words struggled for a moment in his throat, and then rushed out 
with tumultuous rapidity and vehemence, you were impressed 
with his apparent’ frankness, earnestness, and sincerity. As 
you listened to his plausible statements, it seemed incredible 
that this could be the great political sophist of America, — the 
hair-splitting logician and arch-nullifier, John C. Calhoun.” 

This description evidently emanated from some other than a 
friendly pen. As a logician, 1 think it is pretty generally 
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conceded that Mr. Calhoun excelled both of his great rivals, 
Clay and Webster, and should rank rather with Sir William 
Hamilton. As an orator, he was surpassed by Clay, and prob- 
ably by Webster also. In powers of analysis neither Clay nor 
Webster could equal him. Nor could they approach him in 
political foresight and prophetic vision. For a practical knowl- 
edge of men and affairs, I would put both Clay and Webster 
before him. Mr. Calhoun’s writings excel Clay’s, but they 
lack the polish and style of Webster’s well-rounded periods. 
But what they may lack in finish, they make up in profundity of 
thought, intensity, and power. 


Wa cter L. MILLER. 
ABBEVILLE, S. C. 
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COMMUNICATIONS TO SPIRITUAL ADVISERS — 
WHETHER PRIVILEGED. 


After a somewhat laborious search, we have been surprised 
at the paucity of cases involving the admissibility of communi- 
cations made to religious advisers, or other persons clothed with 
ecclesiastical authority —and to whom is permitted, or upon 
whom is enjoined, the obligations of receiving confessions, and 
the correlative duty of administering consolation, or granting 
absolution. In England at common law, the question remained 


ever in a nebulous state; it being decided at one time that such 
communications were privileged, at another that they were not 
so, and again, a middle ground being adopted, it was said that, 
though they were acceptable as evidence if purely voluntary, yet 
they were highly improper if coercion were employed. 


And so, having been a mooted question for many years, it 
remained for the legislative power to step in and settle the 
matter by statute. 

So far as our research has enabled us to determine, the ques- 

tion first received adjudication in an old Irish case,’ where the 
- point was squarely met, and it was held that, the spiritual per- 
son (in this instance a Roman Catholic priest) was bound to 
testify, the court saying: — | 

‘*Tt is an undoubted legal constitutional right of every subject 
of the realm, who has a cause depending, to call upon a fellow- 
subject to testify what he may know of the matters in issue ; 
and every man is bound to make the discovery unless especially 
exempted and protected by law.”’ 

This rule was adhered to in Rex v. Sparks,’ where the pris- 


1 Butler v. Moore, cited in McNal- 
ly’s Evid. 254. 

2 Cited in Du Barre v. Livette, 1 
Peake’s Cas. 655; Du Barre v. Livette, 
supra, was a case involving the ques- 
tion as to whether it is permissible to 


make an interpreter testify to what he 
had learned in his character of inter- 
preter, and did not purport to decide 
the one touching confessions to relig- 
ious advisers, though the court in 
speaking of Rex v. Sparks, leads one 


COMMUNICATIONS TO SPIRITUAL ADVISERS. 545 


oner, being a Papist, had made a confession to a Protestant 
clergyman, of the crime for which he was indicted, and that 
confession was permitted by Buller, J., to be given in evidence 
at the trial, and by its means conviction and subsequent execu- 
tion were had. 

The same view was taken in Rex v. Gillam.’ In that case the 
prisoner had been tried and convicted for murder, chiefly upon 
the evidence of his own confessions to the mayor and jailer. It 
appeared that he had been induced to make these confessions by 
reason of the previous religious persuasion brought to bear upon 
him by the chaplain of the jail, wherein the latter strongly set 
forth the Christian necessity of, and spiritual benefit accruing 
from, such a confession. It was held that the confessions were 
not privileged and had been properly received. This decision 
was arrived at principally upon the hypothesis that, no hopes of 
temporal benefit or forgiveness were held out, and that such 
expectations, if referable merely to a future condition of exist- 
ence, are not rightly within the principle upon which the rule 
for the exclusion of confessions, obtained by the exertion of 
improper influence, is based. 

But in a later case,? it would appear that the communications 
of the confessional were intended to be regarded as sacred from 
temporal interference, though the result obtained seems to us 
rather illogical, inasmuch as it had the effect of practically dis- 
closing what had occurred therein. The prisoner had been in- 
dicted for stealing a watch, which article had been found in the 
possession of a Roman Catholic priest. The latter upon being 
cited by the prosecution, declined to reveal the name of the 
person from whom he had the watch, saying that he *‘ had re- 
ceived it in connection with the confessional.’’ But the court 
held him bound to answer, inasmuch as he was not asked to tell 
what had been actually confided to him there. 

But this doctrine of compulsory process for the obtention of 
confessions made to spiritual persons, received a decided check 
in the nature of a dictum by Chief Justice Best, in Broad v. 


strongly to conclude that the admis - 1 1 Moore C. C. 186, 
sion of such evidence was highly im- 2 Rex v. Hay, 2 Fost. & F. 4. 
proper. 
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Pitt,! where that learned jurist said: ‘*I for one, will never 
compel a clergyman to disclose communications made to him by 
a prisoner; but if he chooses to disclose them, I shall receive 
them in evidence.”’ 

This view was adopted in a subsequent case? in the Court of 
Exchequer. The case is very defectively reported and the result 
of the trial left in doubt ; Alderson, B., in speaking of a certain 
confession made by the prisoner, while in the workhouse, to her 
spiritual adviser, says: ‘*1I do not lay this down as an absolute 
rule, but I think such evidence ought not to be given.”’ 

Thus it will be perceived, as was said at the beginning, that 
the question never received precise adjudication in England, and 
for many years was left involved in doubt, and subject to the 
whim or caprice of each particular judge before whom it chanced 
to arise. 

In the United States, our courts have variously followed the 
. English dicta and decisions, and as there the question has at 
last been rescued by definitive legislation. In one of the earliest 
cases * which we have been able to discover, the question, though 
not directly presented, yet bears a sufficiently strong analogy to 
justify some mention here. There, the defendant had been tried 
and convicted for an act of open and gross lewdness, and after 
the verdict, motion for a new trial was made upon the ground 
that evidence had been admitted of certain confessions of the 
defendant, which had been made by him to the witnesses, as 
communicants of the same church. It was contended upon his 
behalf that, to make use of such confessions, was not only to 
set at naught the ecclesiastical discipline of our churches, but 
in a measure to infringe the rights of conscience; that the con- — 
fession of faults to each other was incumbent upon the members 
of the same church, pro salute animarum, and that, for a tem- 


1 3 Car. & P. 518. decline to answer, e. g. for not setting 

2 Rex v. Griffin, 6 Cox C. C. 219. out tithes, Jackson v. Benson, I. Y. & 
See also in this connection, Gill v. J. 32; ona charge of simony, Browns- 
Bouchard, Rap. Jud. Quebeck, 5B. R. wood v. Edwards, 2 Ves. Sen. 245; or 
138. Questions which subject a wit- incest, Chetwyn v. Linden, 2 Ves. Sen. 
ness to ecclesiastical penalties, have 450. 
been usually considered as falling 3 Com. v. Drake, 15 Mass. 161. 
within those which he is entitled to 
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poral court to disturb the Church in her wholesome exercise of 
ecclesiastical jurisdiction, was to remove one of the main sup- 
ports of public morals, and to introduce a dangerous practice. 
To this it was replied that, as the confession had been purely 
voluntary, no constitutional privilege had been infringed; and 
for the same reason, and inasmuch as it had been penitential, it 
should be presumed to be sincere and hence credible ; that the 
witnesses, as good citizens, were in duty bound to inform against 
the offender, when called upon to testify. The court took the 
latter view, and without discussing the point, overruled the 
motion and sentenced the defendant. 

Another interesting case, wherein the privileged character of 
these communications is denied, is Simon’s Ex. v. Gratz,' and 
while not professing to determine the admissibility, or inad- 
missibility, of such testimony, yet by implication and analogy, 
leads us irresistibly to the conclusion that such communica- 
tions are in nowise entitled to more consideration than any 
others; and that where material, the witness will be forced to 
disclose them. 

In that case, which turned upon the obligation of a Jew to 
testify on Saturday, that being his Sabbath, when he expressly 
states that to do so, would be to do violence to his conscience 
and religious belief, Chief Justice Gibson said: ‘‘ The religious 
scruples of persons concerned with the administration of justice, 
will receive all the indulgence that is compatible with the 
business of government. * * * It has never been held, 
except in a single instance, that the course of justice may 
be obstructed by any scruple or obligation whatever. The 
sacrifice that ensues from an opposition of conscientious 
objection to the performance of a civil duty, ought, one 
would think, to be on the part of him whose moral or 
religious idiosyncrasy makes it necessary; else a denial of 
the lawfulness of capital punishment would exempt a witness 
from testifying to facts that might serve to convict a prisoner 
of murder, or to say nothing of the other functionaries of the 
law, excuse the sheriff for refusing to execute one capitally con- 
victed. ‘bat is an exception which none would pretend to 
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claim; yet it would inevitably follow from the principle insisted 
on here. Indeed, a more opposite instance of conflict betwixt 
religious obligation and social duty can hardly be imagined. 
Rightly considered, there are no duties half so sacred as those . 
which the citizen owes to the laws. In the judicial investigation 
of facts, the secrets of no man will be wantonly exposed, nor 
will his principles be wantonly violated, but a respect for those 
must not be suffered to interfere with that organ of the govern- 
ment which has more immediately to do with the protection of 
the person and property; the safety of the citizen, and the very 
existence of society require that it should not. That every 
other obligation shall yield to that of the laws, as to a superior 
moral force, is a tacit condition of membership in every society, 
whether lay or secular, temporal or spiritual, because no citizen 
can lawfully hold communion with those who have associated 
on any other terms; and this ought in all cases of collision to 
be accounted a sufficient dispensation tothe conscience * * * 
No one is more sensible than I of the benefit derived by society 
from the offices of the Catholic clergy, or of the policy of pro- 
tecting the secrets of auricular confession. But considerations 
of policy address themselves with propriety to the legislature 
and not to a magistrate whose course is prescribed not by dis- 
cretion, but by rules already established.”’ 

A later case, which contains a dictum somewhat at variance 
with Com. v. Drake, and Simon’s Ex. v. Gratz,! yet cannot 
be said to go the length of questioning the soundness of those 
decisions. This was the case of State v. Brown,? wherein one 
of the grounds assigned for error was, the ruling of the court 
in permitting a minister of the gospel to give in evidence a 
conversation he had had with one of the defendants, Fernald. 
It was sought to rest this contention upon Sec. 3643 Iowa 
Code, which provides that: “*No * * * minister of the 
gospel, nor priest of any denomination, shall be allowed in giv- 
ing testimony to disclose any confidential communication prop- 
erly intrusted to him in his professional capacity, and necessary 
and proper to enable him to discharge the functions of his office 
according to the usual course of practice and discipline.” 


1 Supra. 2 (lowa.) 64 N. W. 277. 
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Fernald had been indicted jointly with one other for con- 
spiracy to procure the defilement of a certain Etta Jones. Be- 
fore indictment, but after the affair with Miss Jones had been 
noised abroad, he chanced to meet at a railroad station, Mr. 
Potter, a minister of the gospel, who resided in a neighboring 
town, but of whose church Fernald was not a member, nor even 
a regular attendant. They engaged in conversation, during 
which defendant informed Potter that he was leaving on account 
of his trouble, at the same time asking Potter if he had heard of 
it. Being answered in the affirmative, he proceeded to a partial 
relation of his view of the affair, in which he disclosed the steps 
leading to bis sexual intercourse with Miss Jones; his account 
appearing to have been scarcely more than an attempt on his 
part to vindicate his own conduct. In delivering the opinion, 
the court says: ‘* What he thus said was not of a confidential 
nature, and was not told for the purpose of obtaining the advice 
or assistance of the minister, and the latter was properly re- 
quired to repeat it as a witness. After giving his side of the 


case, Fernald asked Potter his opinion in regard to certain 


matters which he stated, and for spiritual assistance and com- 
fort; and those matters were treated by the court as privileged, 
and no testimony in regard to them was required.’”’ 

Happily for our jurisprudence, this mooted question has been, 
in many of the States, regulated by statute,’ and it only 
remains for the courts to apply the law as they find it. 

D. M. Croup. 


Los ANGELEs, CAL. 


1 Arizona, Rev. Stat. 1887, p. 818, Rev. Stat. 1879, p. 690, Sec. 4017. 


Sec. 2039. Arkansas, Stat. 1883, p. 
625, Sec. 2861. California, Code Civ. 
Proc. 1885, Sec. 1881. Colorado, Gen. 
Stat. 1883, p. 1068, Sec. 9. Dakota, 
Comp. Laws, 1887, p. 910, Sec. 5313. 
Idaho, Rev. Stat. 1887, p. 679. In- 
diana, Rev. Stat. 1887, p. 497, 679, 
Iowa, Rev. Code, 1884, p. 860, Sec. 
3643. Kansas, Laws, 1885, p. 645, 
Sec. 323. Michigan, Gen. Stat. 1882, 
p. 1890, Sec. 7515. Minnesota, Gen. 
Stat. 1881, p. 792, Sec. 10. Missouri, 


Montana, Comp. Stat. 1887, p. 230. 
Nebraska, Comp. Stat. 1885, Sec. 328. 
Nevada, Gen. Stat. 1885, p. 833, Sec. 
4405. New York, Code Civ. Proc., p. 
164, Sec. 833. Ohio, Rev. Stat. 1884, 
p. 1096, Sec. 5241. Oregon, Gen. 
Laws, 1872, p. 251. Utah, Comp. 
Laws, 1875, p. 506. Washington, Code, 
1881, p. 102. Wisconsin, Rev. Stat. 
1878, p. 992, Sec. 4074. Wyoming, 
Rev. Stat. 1887, p. 690, Sec. 2589. 

The Code Civ. Proc., Sec. 1881, 
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sub-sec. 2, of California, supra, pro- 
vides that: — 

‘“A clergyman or priest cannot, 
without the consent of the person 
making the confession, be examined 
as to any confession made to him in 
his professional character in their 
course of discipline enjoined by the 
church to which he belongs;’’ and 
upon this sub-section, it was sought 
to rest the case of Estate of Toomes, 
54 Cal. 509. That was a contested 
will case and upon an issue as to the 
sanity of the testatrix, a Roman Cath- 
olic priest was permitted to testify as 
to his opinion of her mental condi- 
tion. It was objected first, that he 
was not an expert; and secondly, that 
whatever communication had been 
made to him, was privileged under 
Sec. 1881, supra. The court, in dis- 


cussing the first contention, says: — 
*« Previous to officiating as a priest, 
it was requisite that he should be 


skilled in determining the mental con- 
dition of those who sought the sacra- 
ments. In every case of the adminis- 
tration of the rites of his church to 
invalids or dying persons, it was nec- 
essary for the priest to make an exam- 
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ination of the mental condition of the 
recipient, to ascertain if his mind was 
in a proper state to reason or act of 
its own volition. The sacrament could 
be administered after such a prelim- 
inary examination, and therefore, as a 
priest, he was daily requiredto exercise 
and pass his judgment on the mental 
conditions of persons * * * and 
from both education and experience, 
he was peculiarly qualified to express 
an opinion as an expert. * * *” 

Upon the second contention, the 
evidence showed that the testimony 
of the priest was confined to such facts 
as had been brought to his knowledge 
on a preliminary examination of the 
testatrix, made with a view to learn 
whether she was in a proper mental 
condition to make a confession and 
receive the sacrament, and upon this 
showing the court said: ‘‘ The objec- 
tion that the inquiry invaded the 
secrecy of the confessional, is not, in 
our opinion, well taken. It is not pre- 
tended that the testatrix ever made a 
confession, and the matter upon which 
the witness was interrogated did not 
come within the letter or spirit of 
Sec. 1881, Code Civ. Proc.”’ 


NOTES. 


BEATEN BY THE TestTrMoNy OF Mice. — A man in the Palouse coun- 
try lost his ranch in a contest case because a nest containing a large 
family of mice was found in his bed. It proved conclusively that he 
had not occupied the ranch according to law. — Morning Oregonian. 


A Goop Exampte ror Bar Associations. —The Kansas City Bar 
Association publishes a readable magazine called the Kansas City Bar 
Monthly. The West Virginia Bar Association also publishes a readable 
magazine called the Bar. The example of these wide-awake profes- 
sional bodies is worthy of imitation. 


Axsout THE Law ScHoots. — The Law School of Washington and 
Lee University sends out, with its circular this year, a beautiful en- 
graving of the J. Randolph Tucker Memorial Hall. We have received 
the catalogue of the Illinois College of Law, whose situs is Chicago. It 
is open all the year round, has day and evening sessions, and its work 
is conducted by a strong faculty. 


State Statutory Protection or Dramatic Property. — The Bul- 
letin of the Society of American Authors for June says: ‘‘ The act 
referred to in our April number for the protection of dramatic property 
in New York State has aroused considerable comment and interest out- 
side of the State. It will be remembered this law provides that any- 
one performing a musical or dramatic piece without the consent of the 
author is guilty of misdemeanor. It is understood the Dramatists’ 
Club will undertake active campaigning for the adoption of similar 
measures by the legislative bodies of the various States.’’ Speaking of 


the matter editorially the Commercial Advertiser of June lst says: - 


‘* Those who think it is no sin to steal plays and set them without the 
consent of, or royalty to, the author, are likely to be deterred in their 
practices, at least, in this State. Formerly the cumbersome injunction 
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was the only legal weapon of the injured playwright ; now he may clap 
the pirate in jail, like an ordinary thief, and not only the manager, but 
the whole troupe of actors. Rights in literature and in plays have had 
a hard struggle, but gradually they are becoming as tangible as rights 
in merely material things.’’ 


JEFFERSON ON THE CoLoNIAL System. — ‘‘ What, in short, is the whole 
system of Europe towards America but an atrocious and insulting 
tyranny? One hemisphere of the earth, separated from the other by 
wide seas on both sides, having a different system of interests flowing 
from different climates, different soils, different productions, differ- 
ent modes of existence, and its own local relations and duties, is made 
subservient to all the petty interests of the other, to their laws, their 
regulations, their passions and wars, and interdicted from social inter- 
course, from the interchange of mutual duties and comforts with their 
neighbors, enjoined on all men by the laws of nature.’’ — [Letter to 
Clement Caine, September 16, 1811. 


CarprnaL Virturs as Firm as a Stone — The following 


curious passage is said to be found in the Allahabad (India) 
Pioneer : — 


An address in Burmese from the inhabitants of Myitkyina, recently pre- 
sented to the Viceroy, began as follows: ‘‘ In exercise of the powers for the 
administration of the general affairs of the countries which have been and are 
coming uhder British rule conferred on him by her Most Gracious Majesty the 
Queen-Empress of India, who is Mistress of the Hundred Kings ruling the 
Great South Island of Jambudipa, his Excellency the Viceroy, who has ad- 
hered to the laws which it is incumbent on kings to practice, and possesses 
the cardinal virtues as firmly as a stone umbrella, and has compassion on his 
subjects as on his own children, has, after visiting all the countries, come to 
Myitkyina. We, the people of Myitkyina town, are as happy as if we had dis- 
cerned a full moon surrounded with luminous stars; and we pray for the long 
life of the Queen-Empress and the Viceroy.” 


PROHIBITING THE AUTOMOBILE FROM RUNNING IN THE PUBLIC 
Parxs. — The Park Commissioners in New York, Chicago, and prob- 
ably of other cities, have attempted to prohibit the horseless vehicle 
known as the ‘‘ automobile ’’ from running in the public parks. There 
is no reason whatever for such a prohibition; but there are substantial 
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reasons for encouraging the use of this new and convenient mode of 
street transportation. It is absolutely clean; whereas the horse leaves 
filthy evidence behind him of having traversed the streets. It is abso- 
lutely safe; whereas the horse is likely to get frightened, run away and 
endanger the lives of foot passengers, including women and children, 
who visit the public parks. In a recent case the driver of an ‘‘ auto- 
mobile ’’ was arrested for traversing one of the public parks of Chicago 
with his vehicle, and was discharged on habeas corpus by Judge 
Gibbons of the Superior Court, —a judge of learning and distinction. 


Cock Ross Revisep.— One of the coming war poets, seriously 
entangled with the mystery of the destruction of the Spanish squadron 
off Santiago, has perpetrated this: — 


Who caught Cervera? 

**T,”” said Schley, ‘‘ with my little eye; 

I caught Cervera.” 

Who sunk his ships? 

*<],”? said Bob Evans, swearing, “‘ By heavens; 
I sunk his ships.”’ 

Who killed his men? 

“TJ,” said Clark; “‘ they were my mark; 

I killed his men.”’ 

Who gets the praise? 

«*T,’’ said Old Glory — same old story; 

get the praise.”’ 

Who took Manila? 

“ Dewey,’ says History, without any mystery. 


Dewey took Manila.” 
to. . 


How San Francisco Disposep oF CRIMINALS UNDER A Recime oF Cor- 
rupt Boss-Mape JupGes. — While the controversy in New York City 
over the proposition of the Tammany Ring to manipulate the local 
judiciary was flagrant, a correspondent signing the initials E. J. F., 
wrote the following to the New York Sun: — 


The bar of justice is the last, the final bulwark of the people’s rights. Break 
this down and all is gone — all chance of obtaining justice through the law. 
Look at the case of the Vigilance Committee in San Francisco in the fifties. 
The gamblers ruled the city. They set up the judges. They did not care about 
the juries, it was enough to have the judges. So they packed the bench. An 
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editor of a leading paper,in the city dared to expose some of their iniquitous 
schemes. He was met in the public square and shot down, murdered in open 
diy. It{was expected that the murderer would escape easily through corrupt 
courts, which the people knew would be the case. So the people took the case 
into their own{ hands — tried the criminal and executed him. The people re. 
eathroned justice. It was a violent act, but boss-appointed judges lead to just 
such, violent means to obtain justice. 


One or THE Gems OF Mr. Justice SHERwoop. —The Kansas City 
Bar Monthly reproduces the following gem eliminated from the exuber- 
ant intellect of Hon. T. A. Sherwood, one of the justices of the Supreme 
Court of Missouri: — 


And to me it is a very comforting thought and pleasing recollection that 
amid all the vicissitudes and pressing exigencies of railroad damage suits, 
they have never yet attempted to impeach ‘‘Old Sol.’? Perhaps they were 
deterred by his shining reputation. At any rate from his serene seat in the 
heavens, ‘from his cairn on high,’’ he still looks down upon the pigmy popula- 
tions of earth with the same burning eye wherewithal erstwhile he gazed down 


upon Ananias that time he went in before the apostles and “lied to the Holy 
Ghost,’ 


Hawat’s ATTORNEY-GENERAL: THINKS HE HAS THE RIGHT TO DEFEND 


Aas WELL as Prosecute. — A press dispatch dated San Francisco, June 
23, says: — 


The hearing in the proceedings against Attorney-General Cooper for mal- 
feasance in office and unprofessional conduct was held last Wednesday. The 
Attorney-General practically admitted all the allegations of the petition, but 
maintained that he had the right to defend a person charged with crime in his 
official capacity and also to control both sides of the case. The decision has 
not yet been rendered. 


Tue Portraits oF THE Cu1caco Lecat News. — The portraits pub- 
lished in the Chicago Legal News, understood to be made under the 
immediate direction of Judge James B. Bradwell, by a process invented 
by that versatile man, are, on the whole, the best of which we have any 
knowledge. We are moved to this remark by the portrait of Norman 
Williams, an eminent and wealthy lawyer of Chicago, lately deceased, 
whose daughter was lately married to General Wesley Merritt, which 
is published in the Legal News for June 24th. We have seen a good 


1 Kreis v. Mo. Pac. R. Co., 49 S. W. 877. 
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many portraits of Mr. Williams in other periodicals since his decease, 
but none which carries with it the evidence of fine shading and life-like 
expression equal to that in the Legal News. 


Tne Cuicaco Bar Association. — The Chicago Legal News, always 
up to date and doing and saying the right thing, publishes, in its issue 
for June 17th, an account of the twenty-fourth annual celebration of 
the Chicago Bar Association, with excellent portraits of its present, 
and some of its past officers. Hon. Henry S. Towle, president of the 
association, presided and acted as toastmaster. The toasts and re- 
sponses were very happy and abounded in pleasant and interesting 
reminiscences. ‘The Chicago Bar Association is a powerful and influen- 
tial body. While, in common with other associations of this character, 
it has failed to accomplish all that it set out to do, — yet it has exerted 
a marked influence in elevating the standard of the bench and bar. If 
it had done no more than arrest the decline of those institutions, it 
would have justified its existence. 


JupIcrAL SALE oF A Mapstone. — In a former number of this Review 
we reprinted from a Virginia newspaper the advertisement of a judicial 
sale of a madstone. We now have to chronicle that the precious article 
was knocked down for $682.50. It is said that this stone, fora century 
and a half, has been credited with marvelous properties in the healing 
of bites, scratches, and the stings of animals, including the bites of 
mad dogs. A press dispatch from Alexandria, Virginia, describes the 
stone and its sale in the following language : — 


The stone is known as the Loudoun madstone, and its apparently wonderful 
cures are numbered by the thousands. The stone was obtained from the 
Indians by Ferdioand Fred, a German, who settled in Loudoun County, 
at the foot of the Catoctin Mountains, not far from where the battle of Ball’s 
Bluff was fought in the Civil War. There is no lack of faith in the stone 
among those who have investigated. Many have come thousands of miles to 
have it applied, while on several occasions, it is said, the stone has been con- 
veyed to adistance by a member of the family, and its application proved 
beneficial, especially in cases of dog, cat, and rattlesnake wounds. 

The estate of the Fred family went into court last fall for final settlement, 
and there was considerable litigation over this stone, which old Fred had 
especially stipulated in his will should be kept in the family and its use given 
free. 

Judge Nicol finally decided that the stone should be sold, and it was bought 
in by an heir for $450. It was auctioned off again yesterday, and was bought 
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again by Dr. Turner, of Snickerville, for $682.50. It is said that there were 
several bidders from elsewhere, but the feeling was so strong against allowing 
the stone to go out of the county that only heirsof Fred were bidders. Some 


encyclopedias have a history of this stone, which has long been considered a 
remarkable one. 


Tue Lawyer in Porrrics. —‘‘ The lawyer in politics. It is some- 
times a question which way the lawyer will start when he enters politics. 
I remember reading once of a distinguished lawyer who had a witness 
upon the stand. He was endeavoring to locate the surroundings of a 
building in which an accident occurred, and he had put a female wit- 
ness on the stand. ‘ Now the location of the door; please give it,’ and 
she gave itin a timid way. ‘ Will you now kindly give the location of 
the hall in which the accident occurred?’ She gave it. ‘ Now,’ he 
says, ‘ we have arrived at the stairs; will you kindly tell me which way 
the stairs run?’ She became a little nervous and she says, ‘I will tell 
you the best I can; if you are to the foot of the stairs they run up, 
and if you are to the top of the stairs they run down.’ So sometimes 
it is pretty important to find out which way the lawyer is going when 
he enters in politics.’” — From the Speech of Lewis E. Carr at the 
recent Banquet of the New York State Bur Association. 


ComMANDING THE Sun To Stanp Stitt. — Mr. Lewis E. Carr at the 
recent Banquet of New York Bar Association, told this story: ‘‘ I was 
in a neighboring county not long ago where they were trying an action 
against an insurance company, and the counsel for the insurance com- 
pany in summing up the case referred to that remarkable phenomenon 
when the sun stopped at the command of someone. He had it all righ* 
so far as the sun stopping at somebody’s command, but he got it wrong 
as to the fellow that did it; he got it that it was Samson. I had no 
doubt, he was misled by the idea that Samson with the jaw bone of an 
animal, whose name we quite often mention in our practice, had slain 
many of the unregenerated inhabitants of the earth, so he supposed he 
was the one that worked that strange thing in nature’s affairs. Now 
when the plaintiff’s counsel got up he knew better, and he says: 
‘Gentlemen of the Jury, if the gentleman knows law, I mean the 
gentleman who has just addressed you, no better than his Scripture, 
you ought to render a verdict in favor of the plaintiff right away. It 
was not Samson that commanded the sun to stop, it was Moses, from 
Mount Sinai.’ I need not say to you that the Moses version of the 
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story carried with the jury, and they promptly rendered a verdict 
against this soulless insurance company, whose counsel had invoked 
the aid of Samson with his death-dealing instrument in its defense.’’ 


Tue Ace or THE Late JupGe Bregse. — The late Chief Justice 
Breese, of the Supreme Court of Illinois, was, toward the close of his 
life at least, very sensitive on the question of his age; and for many 
years it was a queestio lata just how old he was. The question has at 
last been put to rest by the following letter from Hon. W. L. Grose, 
of Springfield, Illinois, to his friend Judge Bradwell, of the Chicago 
Legal News, published in that journal for June 17th: — 


JUNE 12, 1899. 

DeEaR JUDGE: At the session of the Illinois State Bar Association held in 
January, 1879, Hon. Melville W. Fuller delivered a memorial address on the 
life, character, and services of the late Sidney Breese, replete with historical 
interest. Therein it was stated that *‘on the 24th day of December, 1818, a 
youth of eighteen years of age, who had come from Central New York * * * 
arrived at Kaskakia.’”’ In another paragraph he says: ‘‘ Sidney Breese, of 
Illinois,’? the second son of Arthur Breese and Catherine Livingston; was 
“born July 15, 1800,’ and graduated at Union College in 1818, standing third 
in a class of sixty-four. 

In view of the relation Chief Jastice Fuller sustained to Judge Breese in life, 
and the fact that he was literary executor of his deceased friend, I see no 
Treason to question the accuracy of a statement so formally made. 

W. L. Gross. 


Tue American Bar Association. — This learned and influential 
body holds its twenty-second annual meeting at Buffalo, New York, on 
Monday, Tuesday, and Wednesday, August 28th, 29th, and 30th, 1899. 
Members will please notice that the opening session will be on Monday, 
and not on Wednesday, as heretofore. The sessions will be at 10:30 
o’clock a. m. and 8 o’clock p. m. on Monday, at 10 o’clock a. m. and 
2:30 o’clock p. m. on Tuesday, and at 10 o’clock a. m. on Wednesday, 
at the Council Chamber, City Hall. In the absence of the President, 
Joseph H. Choate, Charles F. Manderson, Vice-President for Nebraska, 
will preside. The sessions of the Section of Legal Education will be 
held on Monday and Wednesday afternoons at 3:30 o’clock and on 
Tuesday afternoon at 4 o’clock, at the same place. The session of 
Tuesday afternoon will be devoted to a conference of State Boards of 
Law Examiners. The sessions of the Section of Patent Law will be 
held on Monday afternoon at 3 o'clock and Tuesday afternoon at 4 
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o’clock, at the same place. On Thursday, Friday, and Saturday, August 
31st, and September lst and 2d, the International Law Association 
will hold its eighteenth conference at the same place. The programme 
is varied and interesting, embracing the work mapped out for the 
Section of Legal Education and also for the Section of Patent Law. 
The Hotel Iroquois will be the general headquarters of members during 
the meeting. The annual dinner will be given at 7 o’clock on Wednes- 
day evening at the Ellicott Club. The Erie County, New York, Bar 
Association will give a reception to the members of the Association 
and of the International Law Association on Tuesday evening, and 
have arranged an excursion to Niagara Falls on Thursday afternoon. 
A parlor in the Hotel Iroquois will be open as a reception room for the 
use of members of both of the associations during the meeting. 
Members are particularly requested to register their names as soon as 
convenient after their arrival, in the register of the Association, which 
will be kept in this room, in order that the list of those present may be 
complete. The members of the General Council will meet at the 
reception room at the Hotel Iroquois, on Monday morning, August 
28th, at 9:30 o’clock. The attention of the various standing com- 
mittees is called to the provision of the by-laws by which such com- 
mittees are required to meet every year, at such hour as their respective 
chairmen may appoint, on the day preceding the annual meeting, at 
the place where the same is to be held. The first day of this meeting 
being Monday, such committees are requested to comply by meeting 
at the reception room at the Hotel Iroquois on Monday evening, 
August 28th, after the Monday evening meeting. 

We earnestly bespea’: on the part of those of our learned readers who 
are not already members of the American Bar Association, that they 
attend what promises to be a most interesting sessiun held at a delight- 
ful place, and become members and assist in helping along the work 
and in swelling the influence of this most important organization. 


Tue InternationaL Law Assocration. — The circular of the Amer- 
ican Bar Association, announcing its next annual meeting at Buffalo, 
also contains the following announcement concerning the meeting of 
the International Law Association at Buffalo, which immediately fol- 
lows the adjournment of the American Bar Association :— 


The International Law Association, which will hold its Eighteenth Confer- 
ence at Buffalo on Thursday, Friday, and Saturday, August 3lstand September 
1st and 2d, the three days following the meeting of the American Bar Associa- 
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tion, is composed of distinguished members of the bar, jurists and publicists 
of all countries of the world. Until recently, it was known as the Association 
for the Reform and Codification of the Law of Nations. The primary object 
for which it was organized at Brussels in 1873, just after the work of the 
Geneva Tribunal was completed, was along the line of international arbitra- 
tion. David Dudley Field, in an address before the Association at the Liver- 
pool Conference in 1890, said: — 

** This Association was begun in the hope that it might do something towards 
forming a strong public opinion which should compel recourse to arbitration 
instead of war for the disagreement of nations, and thus bring about general 
disarmament and peace.”’ 

Among the subjects that have been fully discussed at its various conferences, 
in addition to International Arbitration, are Bills of Lading, Quarantine, Slave 
Trade, Maintenance of Sea Lights, War Indemnity, Territorial Waters, Fish- 
ery Rights, Collisions at Sea, International Copyright, International Patent 
Rights, and especially General Average in connection with its formulation of 
the York-Antwerp Rules on this subject. 

One of the earliest presidents was David Dudley Field, who was also presi- 
dent of the American Bar Association. Other presidents have been Lord 
O’Hagan, Lord High Chancellor of Ireland; Sir Fitzroy Kelly, Lord Chief 
Baron of England; Sir R. J. Phillimore, of the High Court of Justice; Sir 
Charles Butt, of the High Court of Justice, and Dr. Frederick Sieveking, a 
very distinguished jurist, of Hamburg. Sir Richard Webster, Her Britannic 
Majesty’s Attorney-General, is now president, and Joseph G. Alexander, Esq., 
and George G. Phillimore, Esq., of London, are the honorary secretaries. 

Among the honorary vice-presidents for the United States have been Jus- 
tice Stephen J. Field, Hon. Carl Schurz, Judge William C. Endicott, Chief 
Justice Waite and Hon. John Jay. 

Several previous conferences of the Association have been held in London, 
two at Brussels, and one each at Cologne, Hamburg, Liverpool, Genoa, Ant- 
werp, Frankfort, and Bremen. 


SERGEANTS-AT-Law IN New Jersey. — The question has been fre- 
quently asked and yet never finally answered as to why the office of 
sergeant-at-law was abolished in this State. Created in colonial times, 
in imitation of the English custom, sergeants-at-law were regularly ap- 
pointed by the court until September term, 1837. At that time thirteen 
counselors were called to this ancient and honorable office, but thence- 
forth no further appointments were made. 

An examination of the Supreme Court records during the years 1836 
and 1837 shows that no order was entered dispensing with the office, 
consequently information must be sought from those whose personal 
recollections embrace the period. 

The Hon. John Whitehead, of Newark, has kindly furnished a per- 
sonal letter which throws light upon the matter. Mr. Whitehead was 
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admitted to the bar in 1840, having studied with his uncle, the Hon. 
Asa Whitehead. From him Mr. John Whitehead learned that the 
office of sergeant-at-law was a mere honorary appointment awarded at 
the pleasure of the Supreme Court, to those who were judged by that 
tribunal as pre-eminently worthy of the distinction, by their standing at 
the bar. There was much jealousy and more feeling manifested by 
some unsucessful lawyers who did not receive the recognition at the 
hands of the court. This recognition these unfortunate ones thought 
they deserved, while others, not so worthy in their opinion, were re- 
cognized. ‘‘ This,’’ says Mr. Whitehead, ‘‘ led the court simply to 
abandon the practice without making any special order.’’ 

Mr. Whitehead is quite sure there was no ceremony connected with 
the appointment. 

In 1838 the Hon. William Paterson of Perth Amboy, was admitted 
as attorney, or about a year after the office of sergeant-at-law was 
abolished. In all respects Mr. Paterson agrees with Mr. Whitehead as 
to the causes which led to the abolition of the office. Indeed, Mr. 
Paterson says, sergeants became absolute by ‘‘ innocuous desuetude.”’ 
He further adds: ‘‘ In my apprenticeship, it was the tradition, that in 
the palmiest days of the descendants of Sergeant Buzfus and Sergeant 
Snubbin (Bardell v. Pickwick) the sergeants were initiated into office 


with much ceremony and the appurtenances usually accompanying an 
induction into the mysteries of the degree.’’ 

It was for the purpose of settling this point sometime discussed that 
these investigations were made. — [ Francis B. Lez, in New Jersey 
Law Journal. 


Wake Istanp AND THE ConstiTUTION. — The intrepid souls in Con- 
gress who have volunteered as the Forlorn Hope of the Constitution 
should charge with all their chivalry against the purposed seizure of 
Wake Island by the government. If Wake Island can be conquered 
by the United States, there is no limit to the march of conquest, and 
Vest and Caffery have been thrown away. Against this conquest there 
are constitutional objections as grave as any yet presented by the anti- 
annexationists. 

The fathers never contemplated the possession by the United States 
of a cable station. Cables and cable stations are distinctly unconsti- 
tutional. 

Even if cable stations were constitutional, Wake Island could not be 
taken save with a distinct proviso that it shall be either a Territory or 
a State. 
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The unconstitutional Pacific cable, for the benefit of which this 
unconstitutional island is to be used as an unconstitutional cable 
station, is to connect the United States with unconstitutional Hawaii, 
annexed and governed without the consent of the governed, and the 
Philippines, which are the most unconstitutional of all unconstitu- 
tionalities. 

The latitude and longitude of Wake Island are unconstitutional. 

The Bennington, which has been sent on this high-handed unconsti- 
tutional errand, is flagrantly unconstitutional. ‘There is no steam in 
the Constitution. The makers of the Constitution never provided for 
transportation by steam. If, in obedience to an autocratic President, 
an innocent island in the Pacific must be seized to gratify the lust for 
power, at least the manner of the seizure might have been made con- 
stitutional. Capt. Taussig should charter a sailing vessel. Strict 
constructionists might insist upon a whaleboat. 

If Wake Island has no inhabitants, the seizure should not be made 
until it has. Collectors of guano may return there at any time, and 
without their consent they eannot be governed constitutionally. 

Islands are unconstitutional. 

The Pacific is unconstitutional. The fathers never did anything for 
the Pacific. 

We hope that the Hon. Joe Bailey will rise against Wake Island with 


all his heart and all his shirt bosom, and he should be assisted by the 
Hon. John Sharp Williams, the patriotic Mississippian anti-annexation- 
ist, who says that the flag ‘‘ is nothing but a piece of bunting.’’ — New 
York Sun. 


Municipatitigs to Do Justice. —The theory that 
municipalities are not bound by rules of justice seems to crop out fre- 
quently in the contentions of counsel and sometimes also in the opin- 
ions of the courts. The supremacy of the public welfare over the 
interests of the individual is, of course, the foundation of some important 
rules of law. Yet this principle would quickly lead to tyranny unless 
checked on every side by the demands of justice. The interest of the 
public may compel the surrender by a citizen of his home through the 
exercise of eminent domain, but the interest of the individual is 
guarded to the fullest extent possible consistent with the interests of 
the public. He must yield his property, but he must have ‘just 
compensation.’’ Constitutional guaranties of equal protection, equal 
privileges and immunities, just compensation, and due process of law, 
are sufficient, if properly interpreted, to give substantial protection to 
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individuals in nearly all cases. The courts, indeed, must recognize 
that ideal justice is not always obtainable; but they ought always to 
insist that any rule which they sanction must be a just rule, even if, 
through the imperfection of human judgment, it may be misapplied. 

The most glaring instances of municipal injustice which have ever 
been sanctioned by the courts have been in the matter of special 
assessments for public improvements when these were not based on 
equivalent special benefits. The death-knell of that injustice seems to 
have been sounded by the decision in Norwood v. Baker.! A very 
healthy rule of justice has alsu been laid down in the recent case of Mc- 
Conville v. St. Paul? in which money paid under compulsion by an abut- 
ting owner for street assessment was held to be recoverable by him in an 
action against the city, when the city had failed to make and had definitely 
abandoned that part of the improvement which would be beneficial to him. 
In such case the entire consideration of the assessment fails, and the re- 
tention of the money by the city would be plain injustice. Such decis- 
ions get down to foundation principles, which courts sometimes fail to 
reach. It may sometimes impose a considerable burden upon a 
municipality to do justice in matters of this kind. But the burden 
will be slight compared with the evil which any government by the 
people must sustain by a deliberate abandonment of justice. — Case 
and Comment. 


Tue OrHer Sve oF THE Trust Conrroversy.— What may be called 
the other side of the trust controversy, is illustrated by the effort of 
Attorney-General F. S. Monnett, of Ohio, to dissolve the Standard Oil 
Trust by a proceeding in the Supreme Court of that State. The Trust 
was able to defeat his renomniation by the Republican party to which he 
belonged, but felt obliged to move out of Ohio. It flies to the ‘* delect- 
able mountains ’”’ of New Jersey and becomes a corporation under the 
laws of that trust and mosquito infested State. Cleveland, Ohio, there- 
fore ceases to be the situs of one of the greatest industries which has 
contributed to its prosperity. It is said that the Standard Oil Com- 
pany has been to Cleveland what the Union Stock Yards are to Chicago. 
The departure of the Standard Oil Trust from Cleveland will, it is said, 
remove from her banks immense deposits of money and will leave idle 
its oil refinery, an establishment the second largest of the kind in the 
world,— so large that it makes all Cleveland smell of coal oil. Its 
cooperage factory, the largest one ever operated, is already closed. 


1172 U. S. 269. 2 (Minn.) 77 N. W. 993. 
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Whether the public benefits which the people of Obio acquire through 
the departure from their limits of a great industrial institution of this 
kind are equal to the satisfaction of destroying a trust, may possibly be 
a debatable question; and a lesson may be taken home to other States 
which are engaged in crusades against industrial trusts. 


THe New Stavery.—In the case of Ketcham 
Chicago & North Western Railway Company, an American jury lately 
returned a verdict in favor of the plaintiff in the sum of $21,666.33 
for blacklisting the plaintiff, who had left the service of the defendant 
during the railway strike of 1894 known as ‘‘the Debs strike.”’ The 
jury is said to have been composed, with one exception, of employers 
of labor. The foreman was an ex-banker, and not one of the jury was 
a member of a labor union. As the actual damages proved did not 
exceed $1,850, the residue of the verdict must have been intended by 
the jury as exemplary damages. The case is thus described in the 
Arena by William J. Strong, Esq., who was counsel for the plaintiff : — 


Divested of legal verbiage, the charge was that all the railroads entering 
Chicago had agreed and conspired to keep each other informed of the names 
of all their employés who belonged to the American Railway Union, or who 
quit work during the American Railway Union strike of 1894, and that no such 
employés should be employed by any of these railroads without first having a 
release or consent (commonly called a ‘‘clearance’’) from the road by which 
he was last employed before the strike; that the plaintiff voluntarily left the 
employment of the defendant during said strike, and afterward obtained em- 
ployment from the Chicago Great Western Railway, but was discharged from 
its employment because the defendant notified the Chicago Great Western that 
plaintiff was one of its strikers, and because he did not have a ‘‘clearance”’ 
from the defendant; that the plaintiff had requested such * clearance,” which 
was refused by the defendant for the malicious purpose of preventing plaintiff 
from securing employment in the railroad business, for which he was well 
qualified; and that for said reasons the plaintiff was denied employment by all 
the other roads, and that by reason of said conspiracy, and for no other cause 
or causes, the plaintiff was prevented from securing employment in his chosen 
occupation as a railroad man.” 


The offense of blacklisting is one of the worst forms of boycotting. 
It prevents honest laboring men from obtaining work, produces suffer- 
ing in their families, drives them into crime, turns them into the 
social dynamite of our civilization. The practice is profoundly opposed 
to public policy. A strike may be right, and it may be wrong — we 
believe that the Debs strike was wrong, and so denounced it again and 
again in these columns. But the railroad companies entering into this 
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conspiracy to blacklist all their employés who have been in a strike, 
right or wrong, and to require ‘‘ clearances ’’ from men soliciting em- 
ployment from them, decide that every strike against them is wrong and 
determine to punish it in this cruel way. Railroad companies engaged 
in such a combination ought to be proceeded against by the State by 
quo warranto and their charters ought to be taken from them. A prac- 
tice so profoundly opposed to the welfare of society ought to be de- 
nounced by the criminal laws as a felony, and the individuals who are 
guilty of it ought to be put in the penitentiary. 


A Remmiscence or Rurvus Cnoate. — The address on Rufus Choate 
in a recent number of the Review, recalls to mind an event nearly for- 
gotten. In the years 1853-54, I was a member of the Harvard Law 
School. Joseph H. Choate was also a student there. During that 
period a murder was committed at Cambridgeport, a boy about nine- 
teen, an apprentice to a shoemaker, having killed the wife of his master 
from love and not from hate. Inasmuch as Rufus was Prosecuting 
Attorney and Ben Butler was to defend the boy, I attended the trial, 
at which Chief Justice Shaw presided. The boy was indicted for the 
murder of Angelina Taylor, but all of the State’s witnesses called her 
Angeline. After Choate had presented his testimony, there was a 
whispered interview between him and Butler, at the conclusion of 
which he stated that the defendant would offer no testimony, and that 
it was agreed between counsel to submit the case without argument. 
When he took his seat Mr. Butler arose and moved the court that his 
client should be discharged from custody, as he had been indicted for 
the murder of Angelina Taylor, and as the State had not proven that 
any such person had been murdered. That motion nearly lifted Choate 
oat of his seat. The motion was argued, and the judge decided that 
while, under the strict rules, the defendant’s attorney was correct, yet 
as there evidently was a mistake which could and should be corrected, 
he would deny the motion and allow the prosecution to recall its wit- 
nesses in order that the mistake might be corrected. Mr. Choate then 
recalled the principal witness, and when the first question was put for 
the purpose of correcting the mistake, Mr. Butler objected. When 
asked by the court to state his objection, he slowly arose, and after 
quite a pause, he commenced and most deliberately spoke as follows : 
‘« May it please the Court. Since the court has seen fit to reeommence 
the prosecution of my client.”” Right then Chief Justice Shaw indig- 
nantly exclaimed: ‘‘Mr. Butler, so you assert that this court bas 


NOTES. 5605 


recommenced the prosecution of your client?’’ Butler, with a most 
gracious bend of the head, replied: ‘‘I beg the court’s pardon; I 
should perhaps have said, ‘Since the court bas seen fit to allow the 
recommencement of the prosecution.’’ The slap at Shaw was no doubt 
deliberately intended, and it was most admirably executed. The boy 
was convicted and sentenced and received his sentence with the cool- 
ness of a stone umbrella. X. 


Hypnotism as 4 Form or Unpve Inrivence. — The Howard will suit 
ended on Tuesday in a verdict for the plaintiff. Alike on intrinsic and 
on extrinsic grounds the case is one of great public interest. The 
story itself was sufficiently remarkable. The point at issue, simple at 
least in form, was whether Dr. Kingsbury, a physician in Blackpool, 
had induced a widow lady named Howard, by undue influence, alleged 
in this case to have been hypnotic suggestion, to insert in her willa 
clause making him her residuary legatee, and thereby disinheriting her 
son, with whom she was on admittedly bad relations. ‘There was com- 
mon ground between the litigants to which it may be convenient to 
refer before dealing with the case in its controversial and general 
aspects. Dr. Kingsbury was Mrs. Howard’s medical attendant. As 
far back as 1894 he endeavored (unsuccessfully, as he said) to hypno- 
tize her, by way of medical treatment, and he remained practically up 
to the time of her death in the closest professional attendance upon 
her, visiting her almost daily, and charging her a fee of a guinea a 
visit. To Sir William Broadbent, who was called in to see her, and 
who, it should be stated, highly commended Dr. Kingsbury’s treatment 
of his patient, she spoke of her doctor in terms of cordial respect and 
praise, and there was abundant further evidence pointing in the same 
direction. Mrs. Howard from time to time gave large sums of money 
to the doctor by way of gift or loan. She liberally supported charities 
in which he was interested, advanced him money to buy land, and 
ultimately by her will made him her residuary legatee. So far there 
was no controversy, or at any rate no doubt as to the facts. But the 
causa causans of Mrs. Howard’s bounty to Dr. Kingsbury was the sub- 
ject of the keenest controversy. Dr. Kingsbury admitted that he had 
attempted to hypnotize Mrs. Howard in 1894. The was nothing unnat- 
ural or surprising in the fact. He was an expert in hypnotism, had 
been associated with the committee on whose report the British Medical 
Association had resolved a few years ago that ‘‘the phenomena of 
hypnotism are worthy of observation,’’ and had made use of the remedy 
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in his private practice. But having satisfied himself by numerous 
experiments on the occasion in question that Mrs. Howard was not a 
good subject for this method of treatment, he had never renewed it, 
and he succeeded in discharging the burden imposed on him by the 
fiduciary relationship he bore to the testatrix of showing that he came 
into court with clean hands. The moral of the case, however, is 
clear. If hypnotism is to be employed therapeutically at all, no doctor 
should employ it save in the presence of an independent witness. Dr. 
Kingsbury inculcated the doctrine both by precept and, as he said, by 
example. And the difficulties in which, notwithstanding, he has been 
involved are well fitted to impress on the minds of his professional 
brethren the need for at least equal caution. — Law Journal (London). 


A Proposition TO CHANGE THE Basis OF REPRESENTATION SO AS TO CuT 
Down THE REPRESENTATION IN THOSE STATES WHICH DISFRANCHISE ON 
THE Ground OF ILLITERACY.— The Fifteenth Amendment to the Consti- 
tution of the United States provides that no State shal] deprive any citi- 
zen of the right to vote by reason of race, color, or previous condition 
of servitude, and that Congress shall enforce the amendment by suit- 
able legislation. The Fourteenth Amendment defines the phrase ‘‘ citi- 
zens of the United States ’’ as being ‘‘ all persons born or naturalized 
in thejUnited States, and subject to the jurisdiction thereof.’’ Another 
section of the same amendment declares : — 

Representatives shall be apportioned among the several States according to 
their respective numbers, counting the whole number of persons in each State, 
excluding Indians not taxed. But when the right to vote at any election for the 
choice of electors for President and Vice-President of the United States * * * 
is denied to any of the male inhabitants of such State, being twenty-one years 
of age, and citizens of the United States, or in any way abridged, except for 
participation in rebellion or other crime, the basis of representation therein 
shalljbe reduced in the proportion which the number of such male citizens shall 
bear to the whole number of male citizens twenty-one years of age in such 
State. 


The States of Mississippi, South Carolina, and Louisiana have, by 
ingeniously devised constitutional provisions on their face disfranchising 
all illiterate persons, but avowedly intended to disfranchise the igno- 
rantjblacks, succeeded in cutting down their voting population at least 
one-half; and North Carolina is about to follow their example. Sev- 
eral Northern States, and notably Massachusetts and California, have 
placed in their constitutions educational qualifications for the right of 
suffrage. The California amendment disfranchising illiterates was 
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passed almost without any dissent. In the recent case of Williams v. 
Mississippi,) decided in April of last year, the Supreme Court of the 
United States held that the clause in the Constitution of Mississippi does 
not, on its face, infringe the Constitution of the United States. It is 
said that a movement is on foot, promoted by the leaders of the polit- 
ical party now dominant at Washington, to have the census of 1900 
include a compilation of all the constitutional ordinances and statutes 
of the States relating to the right of suffrage, elections, etc., and other- 
wise to collect and compile such statistical information as will show the 
extent to which the votes of those States where such constitutional 
provisions exist, have operated to disfranchise those who would other- 
wise compose the voting population of the State. Upon the basis of 
the facts so collected, it is said that an attempt will be made in Con- 
gress to scale down the representation of those States which have thus 
disfranchised a portion of their male inhabitants in conformity with the 
provision of the Fourteenth Amendment above quoted. The problem 
which confronts the dominant political party with reference to this 
question obviously is, whether it is more politic to adhere to the early 
policy of the party by attempting to enforce in the Southern States the 
right of the negroes to vote under the Fifteenth Amendment; or to 
yield that question to local opinion, and to fall back upon the policy of 
cutting down State representation in Congress, and consequently in 
the electorial college, where such exclusionary provisions have been 
placed in the Constitution of a State. It is outside the province of a 
legal publication to discuss this question in its political aspects. The 
evils of ignorant voting, and especially of ignorant black voting in the 
South, are apparent to all. How to get rid of those evils and at 
the same time preserve a semblance of government ‘‘ by the consent 
of the governed,’’ remains one of the unsolved problems of our 
politics. 


Tue Lone Vacation. — Established laws and customs frequently 
remain in force long after the causes which produced them have ceased 
to exist. The long vacation is an example of this. Its much criticised 
length, and the late period of the year to which it is deferred, had their 
origin in a condition of things which no longer obtains in this country. 
They were due, in the first instance, to the necessity which existed in 
past ages, of a large part of the population being engaged during a 
certain period of the year in the agricultural labors of hay time and 
harvest. 

1170 U.S. 213. 
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The need of this cessation from legal business has made itself felt in 
all civilized societies during that stage in their history when agriculture 
employed a very large section of their population. The long vacation 
among the Romans and the reason for it are alluded to by Statius: 1 — 


Messesque reverse 
Dimisere forum; nec jam tibi turba 
Reorum vestibulo, guernlyne rogant exire clientes.” 


Provisions respecting the summer and autumn legal vacation may be 
read in the constitutions of the Roman Emperors. Among the other 
nations also of Europe similar customs prevailed. The Lombards had 
a thirty days’ legal vacation during the time of the vintage, and the 
Visigoths a similar break during the harvest. The Saxons also, and 
the Normans both had a legal vacation during the third quarter of the 
year, and, after the conquest, William I.'confirmed the institutions on 
this point which had previously been in force in England. 

Under the Norman Kings, the term (Trinity) which precedes the 
Long Vacation had no fixed ending. ‘‘It came to a conclusion by 
declension of business and the absence of persons at hay-time and har- 
vest.’’ By an act passed in the fifty-first year of Henry III., the end 
of the term was fixed for the 12th July, or thereabouts. The fol- 
lowing term then began on some day during the octave of St. Michael 
(the 29th of September). 

In the reign of Henry VIII., Trinity term was again altered and 
shortened by an act which fixed its first day on the Tuesday after 
Corpus Christi, and its duration at nineteen days. The effect of this 
in an average year was to bring the terms to an end during the first 
week in July. The preamble of the act states that two objects were 
aimed at by Parliament in making the change, first ‘‘ health, in dismiss- 
ing the concourse of people at that contagious season of the year,’’ and 
second ‘‘ wealth, that the subject might attend his harvest and the 
gathering in of the fruits of the earth.’’ 

The Long Vacation was further lengthened in the next century by 
an act passed in the sixteenth year of Charles I., which made Michael- 
mas term begin a fortnight later than it had previously done, so that 
its first day fell on the 23d of October. The preamble of this act 
states that the old beginning of Michaelmas term was very inconve- 
nient to His Majesty’s subjects ‘‘for the sowing of land with winter 
corn, the same being the chief time of all the year for doing it, for the 
disposing and setting in order of all their winter husbandry and busi- 
ness, because in many parts of the kingdom, especially the most norih- 
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ern, harvest is seldom or never inued till three weeks after the said 
feast (Michaelmas). All which affairs they could before by no 
means attend, in regard of the necessity of their coming to the said 
term so speedily after the feast of St. Michae! the Archangel, to appear 
upon juries and to follow their causes and suits in the law.’’ 

After the passing of this act of Charles I. the Long Vacation began, 
on the average, during the first week of July and lasted till the fourth 
week of October. By 24 Geo. 2,! the first day of Michaelmas term 
was again postponed, being fixed for ‘‘ the morrow of All Souls.’’ 
The various terms were again altered by 11 Geo. 4 and 1 Will 4, by 
which Trinity term ended on the 12th of June and Michaelmas term 
began on the 2d of November. Finally by the Judicature Acts and 
Orders in Council made under them, the Long Vacation was reduced 
to its present length. 

The other vacations were of ecclesiastical origin. ‘‘ Throughout all 
Christendom in very early times the whole year was one continual 
term for hearing and deciding causes, for the Christian magistrates, to 
distinguish themselves from the heathens who were extremely super- 
stitious in the observance of dies fasti et nefasti, went into a contrary 
extreme and administered justice on all days alike, till at length the 
Church interposed and exempted certain holy seasons from the tumult 
of litigation’’ (Blackstone). Before this interposition, even Sundays, 
according to Spelman, were not exempted from legal business. The 
ecclesiastical vacations were those of Advent and Christmas, Lent and 
Easter, and Pentecost. These, with the vacation allowed for hay-time 
and harvest, gave rise to the four terms and the four vacations. 

The regulations of the church, being enforced by the Christian 
emperors and kings, came into operation all over Christendom. They 
were found among the Christian Saxons and Normans, and, being con- 
firmed in England by William the Conqueror, they have come down, 
with many variations at different times, both in the length of the terms 
and in the kinds of business done in them, to our own day. — Law 
Times (London). 


Tue Lawyer with a Great Vorce waich A Sounp. — 
At the banquet of the New York State Bar Association Chief Judge 
Parker was reminded of a little story. ‘‘ There is a lawyer sitting at 
this table now, whose presence reminded me of a little incident of his 
early career that I am going to tell you. I will not look at him while I 
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am telling the story. When I first went on the bench, about thirteen 
or fourteen years ago, I went over to his county to hold circuit, at 
which he tried a case. He had tried some cases before, but this was 
about the most important one he had ever had. The counsel for the 
defendant was a man of sixty, tall, thickly built, with a beard and face 
like Father Time, and he had a great voice — well, it reminded me of 
one of those camp-meeting voices that you may have heard at some 
time, perhaps early in your boyhood, and he addressed the jury for 
about an hour. I tried to discover his theory of the case for guidance 
in charging the jury, but the effort was fruitless. When he sat down 
the counsel for the plaintiff arose, apparently embarrassed. He did 
not exactly know what his opponent had said that he could take hold 
of, and yet he felt that some impression had been made on the jury, 
so he commenced his address like this: Gentlemen of the Jury: I have 
listened to the counsel for the defendant throughout his address for 
the purpose of finding out what he claimed about the case. I haven’t 
heard anything about this case in his speech from beginning to end, 
and there isn’t anything I have ever heard of before that I am 
reminded of by that speech except the story of a good old grandmother 
and her grandchildren that runs like this: The old lady was very fond 
oi attending church on Sundays, and upon her return was accustomed 
to tell every one what a glorious sermon she had heard. Now, the 
grandchildren suspected the old lady didn’t know anything about it 
much, and they concluded to cross-examine her one day at the dinner 
table, and so when she said at dinner that she had heard a grand ser- 
mon, one of them said: ‘Grandmother, where was the text?’ The 
old lady said after a moment: ‘I don’t remember exactly where the 
text was, grandson.’ And then another one piped up: ‘ Well, but 
grandmother, what was the text?’ And after waiting a minute, she 
said: ‘ Well, really now, grandchild, I can’t do it, but I will tell you 
about his voice, it had such a holy sound.’ I need not tell you that 
George won his case.’’ 


APPELLATE Division oF New York, Twetve Votumes a YEAR, 7,200 
Paces or Oprnions, SucH as THEY ARE. — ‘‘ When we had our last 
great constitutional round-up, I mean by that the Constitutional Con- 
vention of 1894, they said they had established a judiciary we would 
be satisfied with ; that is, an Appellate Division, that would be so great 
and so wise that the lawyers and their clients would sit in the court 
with hats between their knees and listen to the dribblings of wisdom 
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from the bench in the same awe-stricken manner that little children 
exhibit the first time they go to church, and when the decision was 
announced they would say: ‘ That settles it, and we don’t care to go 
any further.’ Just as though the ordinary lawyer would not appeal 
so long as there is a court to go to and a client to back him in taking 
anappeal. And yet since that time, as I have been counting upon the 
shelves in my library, there are thirty-three volumes of reports of the 
Appellate Division, some still in the advance sheets and others in that 
embryonic stage that haven’t yet crystallized into reversal or affirm- 
ance; but we will get there by and by. Twelve volumes a year, 7,200 
pages of opinions, such as they are. If I offend any member of the 
judiciary by that remark it is the fault of the committee. They said I 
might say anything I pleased, and yet when I talk about it 1 am re- 
minded of the story of the good housewife who prided herself on her 
biscuits that she baked, and the new minister was to come, so she 
made an extra lot, and when he seated himself at the table and the 
snowy biscuits were there, and he started in to enjoy the supper that 
was before him, she, of course, wanted a little commendation for what 
she had done. Still there was silence. She said, ‘ Well, what do you 
think of my biscuits?’ He says: ‘ They are very good, such as they 
are.’ With face of flame she snatched the plate of biscuits away. 
‘Such as they are. Indeed, you don’t seem to have sense enough to 
know what is good when it is put before you.’ And that is what our 
judges might say when we talk about their opinions.’ — Lewis E. 
Carr at the recent Banquet of the New York State Bar Association. 


A Juventte Court. — At the last session of the Legislature of Illi- 
nois, an act was passed, drawn by that eminent lawyer and excellent 
citizen, Harvey B. Hurd, of Chicago, which is described as follows in 
the Chicago Legal News : — 


Under the act drawn by Mr. Hurd entitled ‘* An act to regulate the treatment 
and control of dependent, neglected, and delinquent children,’’ which will be 
found on page 83, Bradwell’s edition of the Session Laws of 1899, we suppose 
after the first of July when this act takes effect we shall have a Juvenile Court 
in this city. 

A special court room to be designated as the ‘‘ Juvenile Court Room” is to 
be provided for the hearing of such cases as come within the act. Sec.7 of the 
act provides, when any children under the age of sixteen years shall be found 
to be dependent or neglected within the meaning of the act, the court may 
make an order committing the children to the care of some suitable State insti- 
tution or to the care of some reputable person of good moral character, or to 
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the care of some training school, or an industrial school, as provided by law; 
or to the care of some association willing to receive it, embracing in its objects 
the purpose of caring for or obtaining homes for dependent or neglected chil- 
dren, which association shall have been accredited as provided in the act. By 
Sec. 11 no court or magistrate shall commit a child under twelve years of age 
to a jail or police station, but if such a child is unable to give bail, it may be 
committed to the care of the sheriff, proper officer or probation officer, who 
shall keep such child in some suitable place provided by the city or county 
outside the inclosure of any jail or police station. When any child shall be 
sentenced to confinement in any institution to which adult convicts are sen- 
tenced, it shall be unlawful to confine such child in the same building with 
such adult convicts, or to confine such child in the same yard or inclosure with 
such adult convicts, or to bring such child into any yard or building in which 
adult convicts may be present. 


CHARACTER OF Davip Dup.ry Fretp. — The most conspicuous of all 
figures at former meetings of the American Bar Association, was un- 
questionably David Dudley Field. Many of the older members of 
that body will never attend a meeting of it without thinking of him 
with a sense of the great gap in its membership which his loss has 
made. In an appreciative review, printed in the American Historical 
Review, of a biography of him, written by his brother, Rev. Henry M. 


Field, Mr. Roger Foster thus describes him : — 


In stature as well as intellect looking down upon the rest, he was for 
many years the most conspicuous figure at the New York bar. At an age when 
most of his contemporaries were dead and the rest too feeble to work, he con- 
tinued till he was over eighty actively engaged in practice, advising conduct and 
drafting papers in transactions involving millions of dollars, and arguing the 
most important casesofthe day. His extensive study of the history of pleading 
and practice, a field which from its dryness is usually neglected by the lawyer, 
made him unrivaled in fertility of resource; equally acute in defense to harass 
and delay his adversary by technical objections to the form of procedure and 
the nature of the relief asked, and ready when for the plaintiff to demand and 
obtain summary justice by the use of some new remedy invented for the occa- 
sion but supported by analogies from obsolete writs of which the opposing 
counsel and the judge had never previously read or heard. This power, com- 
bined with a profound knowledge of human nature, the weaknesses of which 
he understood, and a devotion to the interests of his clients which ignored 
fear or hope of favor from other sources, made him the greatest master of 
the strategy of litigation that the world has ever seen. In lucidity, simplicity, 
and precision of style as a draughtsman of pleadings, instruments, and stat- 
utes he was also without a peer. In the accomplishments which attract atten- 
tion to an advocate in court he was not so pre-eminent. In the art of 
cross-examination, he made no such reputation as that of O’Connor, Bangs, 
Fullerton, and Choate. The graces of oratory, also, he did not possess, 
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although he tried to cultivate them. He could not expand and reiterate an 
argument with varied illustrations. His perorations were often awkward if 
not turgid. He dominated and at times bullied, but rarely ever conciliated the 
bench. It was by logic, clearness of statement, and personal force that he won 
his greatest victories in argument. 

The reputation of the lawyer, however, is ephemeral; and had his life been 
confined to the practice at the bar he would soon have been forgotten. David 
Dudley Field was spurred by an ambition to acquire something greater than 
wealth or professional pre-eminence, both of which he easily attained. He 
wished to leave not only his clients, but the world, his debtor, and for that he 
devoted his learning and technical training to the removal of the obstructions 
to the administration of justice which for centuries had always delayed and 
too cften defeated suitors in England as well as in the United States. Alone 
and unaided he undertook the task. His hand and brain pointed out the way, 
argued the practicability and expedience of fusing law and equity together, and 
drew the statutes by which that fusion was accomplished. The work was 
colossal and its opponents numerous, able and bitter. They comprised almost 
the entire bar of his own State, who found fault with his phraseology, denied 
the possibility of what he attempted, and compared “ Jack Code”’’ with Jack 
Cade. But his untiring energy persuaded the people of his own State to out- 
vote the lawyers, and the success of the experiment in New York procured its 
imitation, with the approval of the bar, in almost every system of jurisprudence 
founded upon the common law throughout the world. In his later years, he 
dwelt with just pride upon the fact that he found at the Antipodes, in British 
China, India, Australia, and Ceylon, as well as in England, Canada, and more 
than twenty-seven States of his own country, judges daily enforcing statutes 
containing language written by him at Stockbridge forty years before. 

For this posterity will not forget him. Greater than Bentham, he accom- 
plished and himself framed the principal measures of reform which he preached 
upon the house-tops. Unlike that of Napoleon and Justinian, his work was 
performed in the face of the most stubborn resistance, and practically alone. 
And so longas Anglo-Saxon jurisprudence is administered his name will be 
held in grateful remembrance. 


NewspaPer AGatnst Trusts. — The St. Louis Post-Dispatch 
keeps up a vigorous warfare against industrial trusts and monopolies, 
for which, if it is sincere, it deserves the public thanks. But its read- 
ers do not generally know that it is a monopolistic member of the most 
odious of all existing trusts, a monopoly of news and of ideas, of the 
elements out of which opinions are formed and policies dictated, — we 
refer to the Chicago News Trust called the Associated Press. This body 
uses the boycott as its weapon by launching declarations of ‘‘ antago- 
nism ’’ against any newspaper or news-gathering organization which it 
desires to drive out of the business of collecting and vending news. In 
this way, in the spring of 1897, it destroyed the United Press, a like 
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organization having its headquarters in New York; and it is now boy- 
cotting with its declaration of ‘‘ antagonism’’ the New York Sun, the 
Laffan News Bureau, which is connected with the New York Sun, the 
Chicago Inter-Ocean, the Northern Associated Press, which is connected 
with the Inter-Ocean, and the Scripps-McRae Press Association, which 
is composed chiefly of newspapers left without any news service at the 
time when the Associated Press succeeded in destroying the United 
Press, most of which newspapers could not get the service of the Asso- 
ciated Press by reason of its monopolistic features. This declaration 
of ‘‘ antagonism ’”’ is made by the directors of the Associated Press at 
their mere discretion; and when they make it and notify those whom 
they serve with their news that they have made it, the latter are pro- 
hibited from buying news from, selling news to, or exchanging news 
with the boycotted victim, under pain of a fine of one thousand dollars, 
or expulsion from their so-called ‘‘ membership’’ in the Associated 
Press. The Associated Press having declared the New York Sun an- 
tagonistic to it, the Chicago Inter-Ocean alone, of its members that 
were buying the foreign news of the New York Sun, stood up and re- 
sisted and brought legal proceedings to restrain the Associated Press 
from discontinuing its news service to the Inter-Ocean, in which pro- 
ceedings it has so far been unsuccessful, on the ground that it stood in 
pari delicto with the Associated Press, and therefore did not come into 
a court of equity with clean hands. The decision of a judge of the 
Superior Court of Cook County so holding, has lately been affirmed by 
the Appellate Court of the district in which Chicago is situated. The 
Associated Press has a by-law under which the publishers in every city 
who receive its news under the form of contract called ‘‘ Series A.,’’ 
may organize themselves into what is called a ‘‘ local board,’’ and it 
cannot serve any additional newspaper in that city without the 
written consent of every member of this ‘‘ local board.’’ There are 
six newspapers in St. Louis which hold the ordinary ‘‘ franchise ’’ of 
the Associated Press, in other words, which receive its news service 
under the form of contract known as ‘‘ Series A.,’’ any one of which has 
the right to object to the service being extended to any additional news- 
paper. Now, at the time when the Associated Press, by its boycotting 
methods, destroyed the United Press, the St. Louis Star, a daily after- 
noon paper, was receiving its foreign and domestic news service from 
the United Press. Deprived of this service by the Associated Press 
it petitioned that body for admission to its news service. Of the six 
newspaper publishers in St. Louis receiving its news service and con- 
stituting its so-called ‘‘ local board ’’ in St. Louis, all but one consented 
in writing that the Star should have its news service, and that one was 
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the Post-Dispatch. It shrieked its protests over the telegraph wires 
both from St. Louis and from Denver. Mr. Pulitzer, its controlling 
stockholder, owning at the same time the New York World, refused 
his consent. A committee of the directors of the Associated Press 
was appointed to confer with him and procure his consent, but they 
had no success. 

The St. Louis Post-Dispatch thus stands in the attitude of maintain- 
ing, for its own purposes, a monopolistic feature of the most odious 
trust in existence. Is not a newspaper that occupies this position a 
pretty champion of the movement in behalf of the public against trusts? 
We are moved to make these observations by seeing an editorial in a 
late number of the Post-Dispatch under the title ‘‘ Spies and Bull- 
dozers,’’ relating to the Standard Oil Trust. We print the whole of 
it below, with the observation that, ‘‘ it is my bull that has gored your 
horse.’? This makes all the difference in the world. Oh, yes! 


Witnesses before the Industrial Commission have testified to a system of 
trust espionage that will startle the country. The Standard Oil Trust seems to 
have an information bureau more reliable than the ‘government secret service. 
Spies swarm about the independent refiners and dog the footsteps of their em- 
ployés. Every shipment made by the Standard’s competitors is known to the 
officials of the monopoly almost as soon as made. It is believed that the rail- 
roads co-operate in-these nefarious deeds and serve the great monopoly like 
willing bondslaves. Competition is fitful and precarious at the best, but is fast 
becoming impossible. No refiner or dealer without a capital of millions can 
hope to struggle successfully against this unscrupulous bandit of commerce. 
It is a foretaste of what is sure to prevail in all kinds of business if the trusts 
are not defeated. Once in possession of the field, they will endure no rivalry. 
The man who dares to assert his manhood, and, relying upon his chartered 
rights as a freeman, attempts to live an independent life, will be crushed like 
an eggshell. There is no hope forsuch men. They must make the best terms they 
can, accept what the monopolists are pleased to grant, or go to the poorhouse. 
The testimony before the Industrial Commission is convincing and conclusive. 
The purpose and tactics of monopoly are clearly revealed. Shall the American 
people submit like slaves? Or will they stand up manfully and vindicate their 
ancient liberties? 


The last Legislature of Texas, in its so-called Anti-Trust Act, leveled 
a blow at the Associated Press Trust, under which its monopolistic 
feature has been broken up, so that it is said to be nowserving with its 
news reports, every newspaper in Texas which applies for the service and 
pays the stipulated assessments. So far as it relates to the Associated 
Press Trust, the Texas statute is said to read as follows: — 

The following corporations, copartnerships, firms, or individuals are ad- 


judged a monopoly and subject to all the pains and penalties provided in this 
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Every corporation, copartnership, firm, or individual which may gather 
items of news or press despatches for sale to newspapers and which shall 
refuse to sell said items of news or press dispatches to more than one news- 
paper to a stated number of inhabitants in any city, town, or subdivision of the 
State of Texas or within a certain radius of territory. Every association of 
newspapers formed for the purpose of exchanging items of news and press 
dispatches which may require of its members under penalty of forfeiting their 
membership that they do not sell to or exchange with newspapers not members 
of said association any news items or press dispatches. 


Concerning this news monopoly the Chicago Inter- Ocean well says : — 


A trust which strikes at the moral consciousness of the people, which aims 
to breed a popular misconception of current events, which pollutes the channels 
of information upon which the people depend for intelligent guidance, which 
poisons the understanding and degrades the masses to a condition of mental 
serfdom, and which protects corruption and-shields fraud, is more to be feared 

_than any combination of mercantile interests yet conceived. 

When the Civic Federation of Chicago undertakes to grapple with the trust 
octopus let it inquire into the most infamous and most perilous of all the com- 
binations yet formed in this country —a trust which has shackled almost the 
whole American press, which has debased every newspaper in Chicago except 
one, and which, unless checked, will eventually enslave the minds of three- 
fourths of the reading public in the United States. Were it not for the Inter- 
Ocean and its few associates outside of the trust, the country would be to-day 
helpless in the clutches of this gigantic and hideous conspiracy against the 
conscience and intelligence of the people. 


DESTRUCTION OF THE FREE ConsTITUTION OF Fintanp.— While the so- 
called Peace Conference initiated by the Czar is in session at the 
Hague, that monarch is engaged in one of the most disgraceful cru- 
sades that could tarnish the fame of a modern ruler, the destruction of 
the free Constitution of Finland, the only considerable republic within 
his dominions. His act affords an infamous eontrast with the noble 
act of his grandfather, the present king of Denmark, in making a spon- 
taneous grant of a free Constitution to the people of Iceland on the his- 
toric Laugberg at Thingvellir, in the year 1874, the millennial year of 
the settlement of that country. Enlightened Europe and America are 
crying shame at the spectacle, but the cry does not startle, nor even 
touch, the deaf ears of the Russian Adder. A considerable number of 
copies of the American Law Review are taken in Russia. When this 
number reaches that country, it will either be entirely destroyed, or 
this editorial will have a thick coating of black paste rolled over it, so 
that it cannot be read, according to the policy of the great and benevo- 
lent Peace-Maker — yes — who holds his subjects in a state of intel 
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lectual, as well as physical slavery, defrauding them of the right to 
knowledge, and of the right to a free interchange of opinions with the 
rest of mankind. Among the many accounts which have been fur- 
nished by the American press of this matter of Russianizing Finland, 
we subjoin the following from the New York Sun, which we believe to 
have been carefully prepared, and to be substantially accurate : — 


It is not suprising that the Czar has refused to receive a deputation, repre- 
senting many European countries, which desired to present an address upon 
the Finland question. It is certain that the British Government, if it purposed 
to abridge the liberties of Scotland, which, like Finland, has its own system 
of laws and its own established religion, would decline to receive foreign 
memorials on the subject. That the question, however, is one of wide in- 
terest is obvious from the fact that the signatures to the address included those 
of Herbert Spencer, Emile Zola, the explorer Nansen, Prof. Mommsen, and 
Prof. Virchow. What we are now witnessing in Finland is an attempt on the 
part of certain Ministers of the Czar, as yet apparently supported by their 
master, to subvert a Constitution under which the inhabitants of that Grand 
Duchy bave enjoyed virtual independence for over a century. 

Let us recall the principal features of the rule which has hitherto prevailed 
in Firland, the better to appreciate the gravity of the innovations proposed. 
For the nucleus of the present Constitution, which dates from 1772, the Fin- 
landers are indebted to Gustavus III. of Sweden, by whom it was amended in 
1789, after he had failed to recover the province of Wiborg, which had been 
ceded to Russia in 1721. The war which broke out between Sweden and Russia 
in 1808 ended ia the following year with the surrender of the whole of Finland 
and the Aland Islands to Russia, which has ever since retained them. In the 
year 1809, however, the Czar, Alexander I., convoked the Finnish Diet at Borgia, 
and issued a manifesto in which he promised to preserve the religion, laws, and 
liberties of the country. This pledge has been regularly taken by his sueces- 
sors, but, in one respect, it was left unfulfilled, for the Diet had not met for 
fifty-six vears when it was convoked by Alexaader II. at Helsingfors in 1863. 
We add that, since 1860, Finland has been permitted to use a coinage of its own. 
The use of the Finnish tongue has been everywhere encouraged since the Rus- 
sian conquest, though the upper classes, the nobles and the burghers, still for 
the most part, use Swedish, and the study of the Russian language was made 
compulsory im all the State schools in 1872. 

In what sense may the Finlanders be described as self-governing? We an- 
swer that, while the Czar decides as to war and peace and as to treaties, and has, 
moreover, the right of pardon, the officials appointed by him must all be natives 
of Finland. The government of the country and the administration of justice 
are carried on by a Senate, consisting of eighteen Finlanders, named, as we 
have said, by the Czar, under the presidency of a Governor-General. The 
decrees which the Czar is requested to issue, in his capacity of Grand Duke, are 
laid before him by the State Secretary for Finland. The legislative function is 
exercised by the Czar and the Diet, acting in conjunction; without the consent 
of the Diet no law can be ordained or repealed, no new taxes imposed or 
soldiers levied. The Diet consists of representatives of the four orders, to 
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wit, the nobles, clergy, townsmen, and peasants. The nobility are represented 
by the heads of the families recognized as belonging to the House of Nobles. 
The other deputies are elected, except that the Bishops enter the House of the 
Clergy ex-officio. For administrative purposes Finland is divided into eight 
laus or provinces; these are in turn, divided into harads, corresponding to the 
old English hundreds, and these again into parishes, of which they are 480. 
The provinces, the hundreds, and the parishes possess a regularly graduated 
and autonomous system of administration, of taxation and of justice. With the 
exception of the Governor-General, no Russian official has any legal power in 
Finland, and no administrative or judicial functionary can be deprived of his 
office except for misconduct legally proved. No Finlander can be deprived of 
life, liberty, or property except in due course of law. He cannot be arrested 
by ‘administrative decree’’ and deported to Siberia; nor can his house be 
entered and his papers and property seized without lawful warrant. We should 
mention, further, that the established religion is Lutheran, and that, of the 
two million inhabitants of Finland, ninety-eight per cent are Lutheran, while 
less than two per cent belong to the Orthodox Greek Church. 

This state of things is obnoxious to the present Governor-General, Bobrikoff, 
recently transferred from the Baltic provinces, where he achieved considerable 
success in Russianizing processes. It is equally offensive to Mr. Pobiedonost- 
cheff, the Procurator of the Holy Synod, who believes, as he has publicly de- 
lared, in the enforcement of an “ identity of religious profession ’’ between the 
State and the people and who regards parliamentary government as “ the great 
delusion of our time.’? Gen. Kuropatkin, moreover, the Minister of War, wants 
more soldiers, and the encroachment upon Finland’s constitutional system 
began with an attempt to secure an additional military force from Finland. 

As to the army question, which has raised a far more momentous constitu- 
tional issue, it may be very briefly stated. In 1857 the expenditure for military 
purpdses in Finland was about a million and a half of dollars; in 1897 it had 
risen to nearly two million and ninety thousand dollars, a considerable sum, 
in view of the population and its comparative indigence. No objection was 
made, however, to this burden so long as the application of the money was 
controlled by the Finnish Senate. What the Finns object to is to see their 
local military force denationalized, their sons drafted away to the ends of the 
empire, there to learn a foreign tongue and to be placed under alien officers, 
while their place at home is taken by a Russian army of occupation. This is 
what will happen, however, if the present scheme is carried out, whereby Fin- 
land will be forced to quadruple the number of her conscripts and to pay an 
annual contribution of some seven million roubles to the Russian treasury for 
purposes of armament. 

Far more serious, however, than the increased military burdens which are 
contemplated, is the extra constitutional manner by which they are to be im- 
posed. If the number of conscripts and the amount of money levied for 
military purposes can be levied without the consent of the constitutional 
authorities, there is no limit to future encroachments, and the century-old 
Constitution of Finland is, practically, defunct. The new army scheme was 
prepared, not by the Finnish Senate, but in St. Petersburg, and sent down to 
Helsingfors, whither the Diet was summoned, not to decide, as is its right, but 
to make “ suggestions,’ which would be duly ‘‘ considered’ by the Imperial 
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Council of State. When the fact that the last-named body has no lawful 
authority over Finland was respectfully but firmly recalled to the Czar, a 
manifesto was issued curtly informing the Finnish people that, although owing 
to the “peculiar conditions of life’’ prevailing in Finland, they were, ‘ by 
gracious consent,” permitted to enjoy certain ‘‘ special institutions,’’ yet the 
Czar was autocrat over the whole realm, including the Grand Duchy of 
Finland, and has the sole right to decide on all matters ‘‘of general interest 
and importance to the empire.’’ 

It is needless to point out that the Czar’s manifesto leaves to Finland no 
constitutional rights whatever. Certain privileges she may still enjoy by 
special consent, but, as the Czar may decide at any moment whether or not 
these shall cease, it is clear that they possess no constitutional quality. No 
wonder, then, that the manifesto has excited intense feeling among a people 
which has long enjoyed free institutions, and no wonder it is resorting to 
what, in view of its numerical weakness, seems to be its only remedy, 
emigration to the United States and Canada. 


Tue Lecat Proression Berore Ati. —This is what Mr. Logan, 
President of the New York State Bar Association says: ‘‘ I am proud 
to be alawyer. Our profession occupies the same position among other 
professions that the sun does among the other bodies in the solar 
system. The soldier and the sailor risk their lives in defense of the 
institutions and the flag of their country, but it is the lawyer who 
formulates and maintains those institutions, and makes that flag worth 
saving. The clergyman preaches from the pulpit the Gospel of peace 
on earth, but it is the practical work of the lawyer that makes that 
peace possible. The physician cures the physical ills of humanity, but 
in these days when we have found that the highest work of the legislator 
is in enacting a proper sanitary code, the attorney for the health board 
saves more lives than a hundred doctors. The engineer lays his iron 
rails under mountains, across plains, and over continents, but he can- 
not put his pick into the ground or lift his first shovelful of earth until 
the lawyer has got him his right of way. Men of science delve deep 
into the mysteries of nature, and try to wrest from the unwilling earth 
all the secrets of her processes, but it is the lawyer who defends the 
patentee and makes the discoveries of the men of science valuable to 
themselves, and available to the community. In these days there are 
other professions, hundreds of them, coming up on every side, but they 
all depend for their success upon their abiding faith that the lawyer will 
maintain existing institutions and protect vested rights. We have 
been accustomed to honor George Washington as a soldier, but the 
modern historian is coming to write that Washington’s greatest work 
was in the Constitutional Convention of 1787. We build monuments, 
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and we do well to build them, all over the land, to the memory of 
Greene, and Putnam, and Sullivan, and Wayne, and other heroes of the 
Revolutionary War; but John Marshall, the lawyer, did more to make 
this nation than all of them. During the Civil War we had our great 
generals and our great admirals. Down a little farther on this stream 
which runs past your city, on the riverside is a monument to the mem- 
ory of Grant, and countless other monuments have been reared to 
Grant, and Sheridan, and Sherman, and Farragut, and hundreds of 
others who fought so well in that struggle; but the man whose memory 
towers above them all, through that civil strife, the man who did most 
to save our nation and our civilization, was Abraham Lincoln, the 
lawyer.” 


Srormes or Country Justices or THE Peace aT THE BanQuet 
or THE New York Srate Bar Association. — Chief Judge Parker of 
the Court of Appeals located this story in one of the counties of the 
State: ‘‘There, you know, resided in that county a justice of the peace, 
who had dignity of presence, living out in one of the towns quite a _ 
little distance from the shire town, who managed to impress himself 
upon all his neighbors as a man learned in the law, and succeeded in 
convincing them that he ought to draft all their papers, — to the great 
advantage and profit of generations of lawyers thereafter. And we 
remember among the stories they tell of this old country squire that 
he was called upon one time to draft a conveyance in furtherance of a 
marriage settlement, where the estate was to go to the intended bride 
for ber life, and after her death to her children; and he so drafted it 
that it read something like this: Granted to the said Marie Jones, for 
her use during her lifetime, and after her death to the child or children 
that she may have by the said Thomas Jackson, his heirs, executors, 
administrators, and assigns.’’ 

On the same occasion Mr. Simon W. Rosendale, the President of the 
Association, introducing the newly elected President said: ‘‘ Among 
the many good stories which we have heard at the dinners of our Bar 
Association, I am reminded of one that was told some few years ago. 
I think it was by the distinguished and lamented Judge Cooley, who 
was our guest on that occasion. It ran something like this: Some 
forty or fifty years ago in one of the then Western States, — it was a 
territory —at one of the principal highways along which were great 
lines of emigrants going to the then further West, lived a justice of the 
peace, an old fellow who, by reason of the great tide of emigration 
past his door, near which was a sort of concentration of roads leading 
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to the then far West, bad a varied opportunity for solemnizing many 
marriages, and, incidentally, of acquiring the fees accompanying the 
same, and he was doing a land-office business in marrying couples on 
their way to the West, and issuing marriage certificates. While this 
business was at its great height the territory, of which he was a justice 
of the peace, was made a State of the Union, and he had lost his office 
because no reorganization had taken place. But the business was too 
good. Many young couples came to his door asking him to solemnize 
the marriage, and he kept on doing business at the old stand as usual, 
and at the old price. But to keep entirely within the law and the fact 
after his territory was admitted as a State, it was observed his marriage 
certificate was signed something like this: ‘David Edwards, ex-jus- 
tice of the peace, but signing this by reason of the necessity of the 
case.’ So I have been presiding here as your ex-president, but from 
the necessities of the case.’’ 

The new President of the Association, Mr. Walter S. Logan, upon 
assuming the duties of his office continued the stories: ‘‘ Speaking of 
justices of the peace, I have a story of one who practiced near here. 
A gentleman was brought before him charged with vagrancy, and a 
young lawyer who had not very much practice, like some of the rest of 
us, said he would like to volunteer a suggestion as amicus curic, and 
the justice said he might. His suggestion was: ‘I make the point 
that the prisoner wears good clothes, and that no man can be convicted 
of vagrancy who wears good clothes.’ The justice scratched his 
head, deliberated, looked in the law-books a little, and finally rendered 
his decision: ‘I find as a matter of fact that the prisoner does wear 
good clothes; I find as a matter of law that no man can be convicted 
of vagrancy who wears good clothes; but, it has not been proven to 
my satisfaction where the prisoner got them clothes, and I bind him 
over for grand larceny.’ The application of that story to the present 
case you can all make easily.”’ 


Wuar ts ‘‘ Goop Wit? ’’ — In the case of People ex rel. A. J. John- 
son Company v. Board of Assessors,! Judge Vann, in writing the 
opinion of the majority of the Court of Appeals of New York, had 
occasion to consider this question ; and he collected the following dicta 
of judges and text-writers : — 


The remaining question presented for decision, therefore, is whether the 
good will of the relator was “‘ capital employed by it within this State.”’ 


1N. Y. Law Jour., May 3, 1899. 
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Good will is a modern but important growth of the law, not mentioned by 
some of the early writers, but given great prominence at the present time. In 
1810 Lord Eldon defined it as “the probability that the old customers will 
resort to the old place.’’! 

In 1859 Vice-Chancellor Wood, in deciding the case of Churton v. Douglas,? 
held that good will carried more with it than simply the advantage of keeping 
the premises which were occupied by a former firm, and the chance thereby had 
of the customers of the former firm being attracted to those premises. He 
expanded the definition so as to make it embrace ‘‘all that good disposition 
which customers entertain towards the house of business identified by the par- 
ticular name or firm, and which mayinduce them to continue giving their 
custom to it.”” In another part of the opinion he said: ‘* Good will must mean 
every advantage * * * that has been acquired by the old firm in carrying on 
its business, whether connected with the premises in which the business was 
previously carried on, or with the name of the late firm, or with any other matter 
carrying with it the benefit of the business.”’ 

In Ginesi v. Cooper,’ Sir George Jessel quoted the latter definition, and 
added, ‘‘ attracting customers to the business is a matter connected with the 
carrying of it on. It is the formation of that connection which is made the 
value of the thing which the late firm sold, and they really had nothing else to 
sell in the shape of good will.”’ 

In 1895 the House of Lords, through Lord Herschell, adopted the position 
taken in these cases, and also held that where the good will of the business is 
sold without further provision, although the vendor may set up a rival busi- 
ness he is not entitled to canvass the customers of the old firm, and may be 
restrained by injunction from soliciting any person who was a customer of the 
old firm prior to the sale to continue to deal with the vendor or not to deal 
with the purchaser.‘ 

In Wedderburn v. Wedderburn,’ Sir John Romilly, speaking of good will, 
said: ‘‘It seems to be that species of connection in trade which induces cus- 
tomers to deal with a particular firm.’’ 

In Bradbury v. Dickens,* it was said: ‘‘ The property in a literary periodi- 
cal like this is confined purely to the mere title, and the title of this work is 
* Household Words,’ and that forms part of the partnership assets and must be 
sold for the benefit of the partners.” 

In Williams v. Wilson,’ it-was held that the good will of the business built 
up by a copartnership in conducting an insane hospital and an immigrant 
lazaretto was an important and valuable interest which the law recognizes and 
will protect. So the name and reputation of a newspaper; the carrier’s route 
of a city newspaper, and the name which a firm has rendered valuable by doing 
business under it are regarded as belonging to the good will.® 
In Elliott’s Appeal,® it was held that the good will of an inn js local and does 


1 Cruttwell v. Lye, 17 Ves. Jr. 335, 6 27 Beav. 53. 
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not exist independently of the house in which it is kept and to the same effect 
is Musselmann & Clark’s Appeal.} 

In Chittenden v. Witbeck,? it was held that good will is the favor which the 
management of a business wins from the public and the probability that old 
customers will continue their patronage, but that it attaches to the property, 
and, in the case of a lease, belongs to the lessee only during its continuance, 
and on its qxpiration reverts to the lessor. 

In Barber v. Conn. Mut. Life Ins. Co.,? it was said that “ the good will of 
an established business, which is a common subject of contract, is nothing but 
the chance of being able to keep the business which has been established. The 
sale of a mere chance, which vests in the purchaser nothing but the possibility 
that the preference which has usually been extended to those whose rights he 
acquires will be extended to him has been enforced in equity and recognized at 
law as effectual between the parties to the contract.”’ 

Judge Story,in his work on Partnership,‘ says that ‘* good will may be 
properly enough described to be the advantage or benefit which is acquired by 
an establishment beyond the mere value of the capital stock, funds or property 
employed therein, in consequence of the general public patronage and encour- 
agement which it receives from constant or habitual customers, on account of 
its local position, or common celebrity, or reputation for skill or affluence, or 
punctuality, or from other accidental circumstances or necessities, or even 
from ancient partialities or prejudices.’”’ He adds that it may be assigned 
with the premises and the rest of the effects. 

In Parsons on Partnership it is defined as “‘ that benefit or advantage which 
rests only on the good will, or kind and friendly feeling of others;’’ and ina 
note it is added ‘‘ that, so far as it has a transferable value, it consists in the 
additional value which a business possesses when it can be sold as a going 
concern.”? > The learned author also indorses Lord Eldon’s definition, and, in 
another note, says, * this definition, as we have above intimated, makes good 
will local and an incident of the place where business has been carried on, and 
not of the persons by whom it has been conducted. It is in this sense only that 
good will is recognized by the law as a pecuniary interest.” 

Mr. Lindley, in his Treatise on Partnership,® says: ‘‘The term good will can 
hardly be said to have any precise significance. It is generally used to denote 
the benefit arising from connection and reputation, and its value is what can 
be got for the chance of being able to keep that connection and improve it. 
Upon the sale of an established business its good will has a marketable value. 
whether the business is that of a professional man or that of any other person. 
But it is plain that good will has no meaning except in connection with a con- 
tinuing business; it may have no value except in connection with a particular 
house, and may be so inseparably connected with it as to pass with it under a 
will or deed without being specially mentioned.”’ 

Mr. Pollock says: ‘‘that which the purchaser of the good will actually 
acquired as between himself and his vendor is the right to carry on the same 
business under the old name, * * * and to represent himself as the suc- 
cessor to that business.”’? 
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Good will embraces at least two elements, the advantage of continuing an 
established business in its old place, and of continuing it under the old style or 
name. While it is not necessarily altogether local, it is usually to a great 
extent, and must, of necessity, be an incident to a place, an established busi- 
ness or a name known to the trade. 


Tue Cuarranooca Law Scuoot.— According to newspaper and 
other advices from Chattanooga, the law school founded in that city, 
to which we alluded in a former issue, has been obliged to part with 
the talented and unbalanced young man who officiated as its dean. The 
charge was that he had become too lucrative in the distribution of the 
diplomas of the institution, which were valuable because they en- 
titled the bolder to admission to the bar of Tennessee. The faculty 
accordingly demanded his resignation; it was given; and he has 
retired to the land of Hinky Dink and Bathhouse John: ‘‘a land 
where there is gold; and gold of that land is good.””'! What we rise 
to say is that this unfortunate episode, for which the faculty of the 
Chattanooga Law School — composed, we «°e sure, of honorable men — 
are uot as a body responsible, should not destroy the law school; nor 
does it furnish an adequate reason why the U. 8. Grant University 
should cast it out. Nor should it destroy the young man. He has 
evidently been the victim of combined inexperience, vanity, and neces- 
sity; and be may outlive it and become a useful citizen and render 
important services to his country. 

Chattanoogz is a prosperous manufacturing town of 50,000 inhabit- 
ants. It is said that, from the top of Lookout Mountain, which is 
about five miles from the Court House in Chattanooga, the soil of four 
States can be seen on a clear day. Those States are Tennessee, 
Georgia, North Carolina, and Alabama. This cornering near one point 
of four States of the American Union, makes Chattanooga an apt 
place for the establishment of an interstate law school. We vote to 
have the present law school adopt this name; to have it extend its 
course to two years, and to gather together a faculty composed of 
judges from the adjacent States. For Tennessee, the present faculty 
will do, provided always the inimitable Wiltse be included therein. 
For Georgia, the delegate must be the retired Chief Justice Bleckley, — 
the graceful judicial poet of the South, now living in dignified retire- 
ment, ‘‘ begirt with growing infancy.’’ For North Carolina, a con- 
sensus of opinion will call Judge Walter Clark, of the Supreme Court 
of that State, —a wan elected to his present office on all tickets by a 
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majority of 250,000 over nobody. Turning to Alabama, for her con- 
tribution to the Interstate Law School, the choice will be more difficult, 
because that State has long been fertile in great lawyers and judges ; 
but we vote for Judge McClellan, of the Supreme Court of that State, 
who ascended that bench at the age of thirty-seven, and whose career 
has been distinguished. From Mississippi, all voices will call Justice 
A. H. Whitfield, of the Supreme Court of that State, formerly a pro- 
fessor in the law department of its university, a man greatly admired 
at home and abroad, and most by those who know him best. 


Tue Late Srepuen Jounson Fiecp. — Mr. Justice Field, of the Su- 
preme Court of the United States (retired) died at his residence in 
Washington, D. C., on April 9th, at the age of eighty-three. He was 
born in 1816 at Haddan, Connecticut. There were four brothers, all of 
whom achieved distinguished stations in life: David Dudley Field, the 
eldest, author of the New York Code of Civil Procedure, which has been 
adopted in substance or in form, in twenty-six States, and which laid 
the foundation for the reforms of judicial procedure in England estab- 
lished in 1873 and 1875; and also the author of the Civil Code for 
the State of New York, which, though never adopted in that State, was 
adopted in California and in some of the Northwestern States. Cyrus 
W. Field, to whose exertions history must ascribe the laying of the 
first telegraphic cable across the Atlantic Ocean. The Rev. Henry M. 
Field, D. D., the only survivor of the four brothers, living in New 
York, editing a religious paper called the Evangelist; and the great 
judge who forms the subject of this sketch. These four great men 
were the sons of a poor clergyman, who contrived to give them col- 
legiate educations out of his salary of perhaps $700 a year. There was 
also a sister married to a missionary stationed at Smyrna, in Asia Minor, 
to whom was born a son now occupying a seat on the Supreme Bench 
of the United States, — Mr. Justice Brewer. 

The short space at our disposal does not enable us to furnish much 
of a sketch of Mr. Justice Field. He was attracted to California in 
1849 by the discovery of gold in that country. His character well fitted 
him to compete with the men whom he there met, —the ablest, most 
courageous, and most venturesome products of American civilization. 
His rise was rapid and most interesting. It has been told by him in an 
autobiography intended for private circulation only. He got into a 
difficulty with a judge named (we believe) Turner, who disbarred him ; 
but he was reinstated by a mandamus from the Supreme Court of Cali- 
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fornia. Soon after he became a judge of that court, his most eminent 
associate being Sawyer; and it is not too much to say that, while he 
was on that bench, it acquired its higbest reputation, and some of its 
strongest judgments were rendered. When the war between the States 
broke out, he espoused the cause of the Union most vigorously. In 
1863 he was promoted by President Lincoln from the Supreme Court 
of California to the Supreme Court of the United States. The period 
of his service upon that bench was greater than that of any judge who 
has ever had the honor of being a member of it. It reached the limit 
of thirty-four years and seven months. In the course of his long service 
as a judge, both on the State and the Federal bench, he wrote about a 
thousand opinions. 

He was called into strong prominence by his interference in the 
Sharon divorce case pending in the Superior Court of California. 
While that case was there pending, he entertained a bill in the Circuit 
Court of the United States for the District of California, of which he 
was the Circuit Justice, to compel the delivery up and cancellation of 
the document on which the plaintiff in the divorce suit relied to estab- 
lish her marriage. Meantime, Sharon having died, she intermarried 
with Judge Terry, her counsel. ‘This man Terry was an honest man, 
but of a fierce and cruel temper. He had sat with Field on the Su- 
preme Bench of California, and had killed Senator Broderick in a duel. 
He was imprisoned by Justice Field for contempt of court, and un- 
doubtedly formed the resolution of killing Field whenever he should 
meet him, and made threats of that kind. This becoming known to 
Field, a deputy marshal was detailed to guard him. He and Terry met 
in the dining-hall of a railway station in California, and Terry, while 
undoubtedly in the act of executing his purpose, was shot and killed 
by the deputy. But for the presence of the ever-watchful deputy, there 
is not the faintest doubt but that Terry would have attempted to take 
Field by the beard and to cut his throat from ear to ear. Neagle, the 
deputy marshal, was indicted in the State court for murder, but was 
discharged from State custody under a Federal writ of habeas corpus, 
and this was affirmed by the Supreme Court in an opinion written by 
Mr. Justice Miller, which excited a great division of professional opin- 
ion. Our examination of the Sharon Case at the time led us to a con- 
clusion that the interference of Justice Field with the case while it 
was depending in the State court, could not be justified upon any cor- 
rect view of judicial propriety. 

A man of great intellectual force, of a positive and decisive charac- 
ter, and of an overweening vanity, must have had personal enemies ; 
and certainly for thirty years there were not wanting men on the Pacific 
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Coast who challenged his character as a fair and upright judge. Not 
that he was accused of corruption in the vulgar sense; but the charge 
was that he administered justice for his friends, and lobbied with his 
judicial brethren in cases in which he did not sit. It must be said, on 
the other hand, that these charges were made in a community where 
the bench does not escape habitual disparagement. For many years 
he was talked of as the Democratic candidate for the presidency; but 
a Democratic State Convention of his own State put a quietus on his 
presidential aspirations by instructing its delegates to vote against his 
candidacy under all circumstances. 

His judicial opinions, especially those rendered in the earlier stages 
of his career on the bench, are characterized by a logical comprehen- 
siveness of statement, by sound learning, by clear and persuasive rea- 
soning, by direct and forcible modes of expression, and by a vital sense 
of natural justice. In confirmation of this statement, we appeal to a 
single passage in his separate opinion in the case of Argenti v. San 
Francisco,! in which he upheld the doctrine that municipal corporations 
stand under the same obligation to do justice and are liable on implied 
assumpsits, the same as natural persons. The doctrine thus announced 
was repeated and acted upon again and again by the Supreme Court of 
California while he remained on that bench, and, although finally over- 
ruled in a weak opinion by some of the judges who succeeded him in 
that court,® has been many times reaffirmed by the Supreme Court of 
the United States, almost in the very language employed by him, and 
that language has been repeated again and again by judges of the State 
courts in their opinions, and has imbedded itself in the jurisprudence 
of the whole country. We know of no judge whose opinions, taken as 
a whole, can be recommended to the reading and study of students of 
the law, with greater advantage to them. 

He remained on the bench several years too long. Toward the close 
of his career he became peevish, fretful, and garrulous by turns. But 
it is not the place here to enlarge upon his faults. He was a great 
man and rendered important service in the development of the jurispru- 
dence of his country. De mortuis nil nisi bonum. 


DeatH or Cuter Justice Fretp oF Massacnusetts. — Hon. Wal- 
bridge Abner Field, Chief Justice of the Supreme Judicial Court of 
Massachusetts, died July 15, 1899. After an illness first publicly 
known six months ago, when the Chief Justice fell on Park street, going 
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from the courthouse to the Union Club. His trouble was pronounced 
to be a valvular disease of the heart. From that time he has not been 
to the courthouse, and has not been able to work, though much of the 
time about his house. In February he sought relief in a trip to New 
Orleans, spending three weeks in all on the tour, but derived therefrom 
no benefit, and returned to get what comfort he could find in his own 
oome. His life was that of all invalids, but not necessarily painful, 
till three weeks ago, when serious trouble developed, and he took to his 
bed for good. 

He was born in Springfield, Windsor County, Vt., on April 26, 1833, 
and was of a sterling New England ancestry, — on his father’s side a 
descendant of the Fields of Rhode Island and on his mother’s side of 
the Griswolds of Connecticut. He was seventh in direct lineal descent 
from Roger Williams, the founder of the.State of Rhode Island. He 
entered Dartmouth in 1851, and graduated from that institution in 
1855. While in college he made a reputation for hard work, diligence, 
and scholarship which has never been surpassed in the history of the 
institution. The only persons who seem to have approached the record 
for scholarship made by him were Rufus Choate and the late Greek 
instructor at Dartmouth, Prof. Putnam. 

The Hon. James B. Richardson, associate justice of the Superior 
Court of Massachusetts, also a graduate of Dartmouth, who has known 
the late Chief Justice for more than forty years, spoke of him since his 
death as follows, first, of his college career: ‘‘ His reputation was not 
won by any clever practices in the recitation room. It was acquired 
by hard, persistent, honest, conscientious labor. He studied to know his 
subject thoroughly, and he never let go until he had mastered it in every 
detail. That was the key to his character, the cause of his great and well- 
deserved success in life. In the recitation room he was clear, concise, 
and brilliant, but it was never the brilliancy that shines in one case and 
gives no light in another ; it was an even brilliancy, that shone through- 
out his whole college course, and continued to shine all through his life. 

‘* At the time he was in college the system of marking the merits 
and demerits of every student’s recitation existed there, and I have 
heard the statement made many times, and I have never yet heard it 
denied, that during his entire college course of four years he never 
erred or missed in any recitation or exercise. 

‘* Even in those days it was a wonder to the students and to the 
faculty as well as it has since been to those who have known him, and 
have been familiar with his laborious habits, how he or any man could 
devote so many hours a day to intellectual effort, and for so many days 
continuously, without breaking down under it.’’ 
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After graduation, Mr. Field was tutor in his college in 1856 and 1857, 
and again in 1859. He studied law in Boston with Harvey Jewell, and 
at the Harvard Law School; was admitted to the bar in Boston in 1860, 
and began practice with Mr. Jewell. In 1865, he was appointed 
assistant United States attorney for Massachusetts under R. H. Dana, 
and remained with him and with G. S. Hillard till 1869, when he was 
appointed by President Grant assistant attorney-general of the United 
States under Judge E. Rockwood Hoar. This office he resigned in 
August, 1870, and became a partner with Mr. Jewell and William Gas- 
ton, under the firm name of Jewell, Gaston & Field, and after Mr. 
Gaston became Governor of Massachusetts, E. O. Shepard was taken 
into partnership, and the firm name became Jewell, Field & Shepard, and 
so remained until Mr. Field became associate justice of the Supreme 
Judicial Court in February, 1881. 

Judge Field was appointed Chief Justice in September, 1890. 

Mr. Field was a member of the Boston school board in 1863 and 
1864, and of the common council in 1865, 1866, and 1867. In 1876, 
he was declared elected to the House of Representatives of the Forty- 
fifth Congress of the United States from the Third District of Massa- 
chusetts, but his seat was contested, and after about a year’s service, 
he was unseated. He was again candidate for the House of Representa- 
tives, was re-elected, and, taking his seat in the Forty-sixth Congress, 
served without contest In Congress he was noted for the candor 
with which he addressed himself to questions of public policy. 

One of the foremost Democratic members, a political opponent, said : 
‘““Mr. Field is singularly intelligent and fair-minded. If I wanted to 
understand both sides of a question, to ascertain all that could be said 
in favor of either view, to know the merits and demerits of any con- 
troverted proposition, there is no man of my acquaintance to whom I 
should apply for the required information, with such entire confidence 
in his knowledge and candor, as to him.’’ 

Judge Richardson, from whom we have already quoted, speaking of 
the political and judicial career of Judge Field, said: ‘‘ I do not think 
that he liked politics, or at least party politics. 

‘* He was by nature a student; he was not accustomed to the excite- 
ment, the hurry and bustle of the forum, and he found the study and 
practice of his profession far more congenial, because they gave him 
the opportunity to pursue those investigations which were more to his 
liking. The character of the man is perhaps as well shown here as in 
anything in his whole life. He was not a showy man, and things that 
conduce to display were invariably avoided by him. 

“If I were asked to say what I considered to be the chiefest char- 
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acteristic of Judge Field, my answer would be an even, all-round 
development of character, a development that began in his college days 
at Dartmouth, and did not end until he breathed his last. He was 
not like the men we sometimes see, who are brilliant in some one or 
two things, and deficient in others; he was evenly brilliant in all; with 
him character came first, and there was an even, harmonious develop- 
ment upon all sides. This was what made him such an accomplished 
and useful jurist. 

‘* He had the patience to listen, the sharpness of intellect to compre- 
hend the principles involved, the ability to understand the arguments 
pro and con, the fairmindedness to receive information, and the cour- 
age to decide the case upon the facts, and the law as they were pre- 
sented to him. He had all these qualities of the great judge in a more 
marked degree than any man within my -knowledge, and this was un- 
doubtedly one reason why he did not particularly like politics. He 
could not be partisan. It was an instinct with him to be perfectly fair 
and just. 

‘* He was a modest man, and was not at all inclined to put himself 
forward, although he was a man who thoroughly well knew his own 
capacity, and his own intellectual strength. He had a good figure and 
a commanding presence, and while in practice, easily stood among the 
men who had achieved prominence by force of character and unusual 
ability. His head indicated strength of character. His whole manner 
was that of the student, the scholar. Nervous in temperament, he 
grasped a subject quickly, and always had the points well in hand 
before he gave a decision.”’ 

In manner sometimes abrupt, often brusque, even harsh, and with a 
modest, retiring disposition, capable of being mistaken for haughty 
reserve, he was doubtless often misunderstood and misjudged. 

If Chief Justice Field was not like Chief Justice Shaw, a monumental 
man, one from whose service great legal developments will always be 
reckoned, yet he was a very useful one in the way in which he held 
high the prestige of his great office. Certainly the chief justiceship 
was never held by a more painstaking and upright judge, one who 
more earnestly sought to do right, or who more carefully studied 
every case in an effort to reach and state the right legal conclu- 
sion. Such a record was his, and such a record is a noble epitaph. 
Chief Justice Field’s service was the result of the wisdom of Massa- 
chusetts in adhering to an appointive judiciary, in preferring that 
the Governor should, with all the care possible and with the benefit of 
the best advice, select judges rather than that they should be elected in 
the fury of a political campaign. 
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Judge Field’s death makes Oliver Wendell Holmes the senior mem- 
ber of the Supreme Court in length of service. He was appointed in 
1882, or the year following Mr. Field’s appointment. Judge Marcus 
P. Knowlton is next in order of seniority, having been appointed in 
1887. The other members are James M. Morton, appointed in 1890; 
John Lathrop, appointed in 1891; James M. Barker, appointed in 1891, 
and John W. Hammond, appointed in 1898. 

Judge Field was married in 1869 to Eliza E. McLoon, of Rockland, 
Me., who died in March, 1877, leaving two daughters, Eleanor Louise 
and Elizabeth Lenthall. In October, 1882, Judge Field was married 
to Frances E., daughter of Nathan A. Farwell, of Rockland, Me., 
formerly United States Senator. 
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NOTES OF RECENT DECISIONS. 


Jurors: DisQUALIFICATION ON AccouNT OF RELATIONSHIP TO MEMBER 
or a Muruat Company. — The Supreme Court of Georgia in Moore v. 
Farmers Mutual Insurance Association,! holds that not only is the near 
relationship of jurors to the policy-holders of a mutual benefit associa- 
ciation sufficient to disqualify them from acting as jurors in the case, 
but the fact that the jurors were ignorant that their relatives were 
policy-holders does not affect the question of their competency. The 
jurors alleged to be disqualified were respectively a first cousin, a 
nephew by marriage, a nephew, a second cousin, a brother-in-law, and 
an uncle by marriage of different persons who were policy-holders. 
The counsel for the plaintiff was ignorant of the relationship of the 
jurors to the policy-holders, and the jurors themselves made affidavit 
that they did not know that their relatives were policy-holders, until 
after the verdict was rendered. The jurors declared that they were 
perfectly impartial and rendered a verdict according to the evidence. 
The plaintiff’s counsel did not examine the jurors as to their relation- 
ship with members of the defendant association; but, as the court 
points out in the opinion, the jurors, being themselves ignorant of the 
disqualification, could not have answered the inquiry in such a way as 
to disclose the reasons which made them incompetent to serve. 


Goop Heattu: Is a Person who HAs A CoLp 1n Unsounp HEALTH? — 
QUESTION FOR THE JuRY.— The assured in the case of Barnes v. 
Fidelity Mutual Life <Association,? decided by the Supreme Court 
of Pennsylvania, made an application for insurance in the sum of 
$5,000. He stated in his application: ‘‘I am in good health and 
free from any and all diseases, sickness, ailments, or complaints, trivial 
or otherwise.’’ He was at that time in good health and remained so 
until the policy was issued on November 14th. The premium was not 
paid until November 28th. A provision of the application read: ‘‘ The 
policy issued thereon shall not become binding until the first payment 
due thereon has been actually received by the association or its author- 
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ized agent, during my lifetime in good health.’’ He died six days later 
of pneumonia, but it was declared that the disease had not actually be- 
gun until November 26. The trial judge said: ‘‘ A temporary or 
slight cold in a man of usual good health would not constitute unsound 
health.’? The Supreme Court held that the judge had not erred. The 
court said: ‘‘Slight troubles, temporary and light illness, infrequent 
and light attacks of sickness, not of such a character as to produce 
bodily infirmity or serious impairment or derangement of vital organs, 
do not disprove the warranty of good health. In other words, the 
term ‘ good health,’ when used in a policy of life insurance, means 
that the applicant has no grave, important or serious disease and is free 
from any ailment that seriously affects his general soundness and 
healthfulness of the system.”’ 


TrespasseRs INJURED BY BarBep Fence. — Quigley v. Clough,} 
decided by the Supreme Court of Massachusetts, was an action for per- 
sonal injuries received by the plaintiff by coming in contact with a barbed 
wire fence while he was trespassing upon the defendant’s land. The 
defendant had a house at the corner of two streets which were at right 
angles to each other. He maintained a barbed wire fence running 
diagonally from the corner of his house at a distance from the streets 
across the grass to the street corner. The plaintiff by mistake after 
dark left the line of the street and walked upon the grass against the 
fence. 

It seems that there had béen a plain wire fence in the same place, 
which defendant said he had replaced with the barbed wire fence, be- 
cause the plain wire fence did not answer his purpose. This fence was 
not within the statute providing that no barbed wire fence shall be 
built along a sidewalk. 

The plaintiff argued that the defendant was answerable on the prin- 
ciple of liability for spring guns, and like cases in which the defendant 
does an act which contemplates the presence of some one on the spot 
and an actual intent that he shall receive injury. 

The trial judge directed a verdict for the defendant, and the plain- 
tiff’s exceptions thereto were overruled by the Supreme Court, Mr. 
Justice Holmes saying : — 


Barbed wire is well-known and has been widely used for fencing, as more 
efficient than common wire. Not only does experience not warrant saying that 
the use of it upon a man’s own land, upon which he has a right to expect people 
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not to trespass, shows an expectation that they will come there and an intent 
to hurt them when they do; but every one knows the contrary, that barbed wire 
has been used by hundreds of people who had no malicious intent. It is orhas 
been a common article of commerce, and the use of it simply shows an intent 
to make it more difficult to pass the line of the fence. Therefore the limitation 
laid down in Chenery v. Fitchburg Railroad, applies. The remark of the de- 
fendant confirms rather than weakens our conclusion. For it implies that the 
plain wire fence was put there with the same purpose as the barbed. The 
common purpose can only have been to prevent people from taking a short cut 
across the defendant’s grass, and that is the common sense of the matter, 
Marble v. Ross,! goes at least to the verge of the law. But there the vicious 
stag was an active source of harm which attacked the trespasser. Here there 
was nothing but an inert object intended to prevent trespassing, which could 
do no harm unless the trespass itself brought the trespasser into contact 
with it.? 


Raitroaps: BaGGaGe INJURED IN TRANSIT OVER ConNECTING Roaps — 
Presumption Acainst Last Roap. — Moore v. New York &c. R. Co.,3 
was an action by a passenger to recover damage to luggage suffered 
somewhere in the course of a passage from Charleston, Tennessee, to 
Boston, the passage being over six connecting railroads, and there 
being no evidence to show where the damage was done. The plaintiff 
sought to recover upon a presumption that the damage happened upon 
the last road, and the Supreme Court of Massachusetts was of opinion 
that the weight of argument and authority is in favor of such a pre- 
sumption. 

Mr. Justice Holmes said: ‘*‘ The so-called presumption was started 
and justified as a true presumption of fact that goods shown to have 
been delivered in good condition remain so until they are shown to 
be in bad condition, which happens only on their delivery. But it 
was much fortified by the argument that it was a rule of convenience 
if not of necessity, like the rule requiring a party who relies upon a 
license to show it. As wein common with many other American courts, 
hold the first carrier not answerable for the whole transit, and not sub- 
ject to an adverse presumption,‘ it is almost necessary to call on the 
last carrier to explain the loss if the owner of the goods is to have any 


1 124 Mass. 44. 3 Mass. Law Reporter for May 31, 
2 See Daniel v. New York & New 1899, opinion filed May 18, 1899. 
England Railroad, 154 Mass. 349; ‘ Farmington Mercantile Co. v. 
Holbrook v. Aldrich, 168 Mass. 15; Chicago, Burlington & Quincy Rail- 
Howland v. Vincent, 10 Met. 371; road, 166 Mass. 154. 
Mclntire v. Roberts, 140 Mass. 450, 
452, 453. 
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remedy at all. To doso is not unjust, since whatever means of in- 
formation there may be are much more at the carrier’s command than 
at that of a private person. These considerations have led most of 
the American courts that have had to deal with the question to hold that 
the presumption exists.’’ + 

Mr. Justice Holmes at the close of his opinion remarked: ‘‘ Mr. 
Justice Lathrop and I have not been able to free our minds from doubt 
because we are not fully satisfied that the court has not committed 
itself to a different doctrine. Still it has not dealt with it in terms. 
In Darling v. Boston and Worcester Railroad,’ the only question dis- 
cussed was a question of contract. In Swetland v. Boston & Albany 
Railroad,® the question was as to frozen apples. It appeared that the 
weather had been very cold before delivery to the defendant. The 
presumption was not mentioned. These are the two nearest cases.”’ 


One-man Corporations. — The subject of one-man corporations is 
constantly troubling the courts, and we believe that the weight of 
modern judicial theory is that, in the absence of an express legislative 
direction to the contrary, the fact that all that the shares of stock of a 


corporation come into the ownership of a single individual, does not 
operate to dissolve the corporation or to make it a fraud upon the 
public for him to carry on the business of the corporation in its corpo- 


rate name. In the recent case of Louisville Gas Co. v. Kaufman,* 
one paragraph of the syllabus is as follows: ‘‘Ownership of all the 
stock of a corporation by a single stockholder does not operate as a 
dissolution of the corporation, where its organization is maintained in 
good faith.’’ Assuming that this correctly represents the view of the 
court, the inquiry may properly follow what, in such a connection, is 
‘* good faith,’’ and what is bad faith? No expression is more fre- 


1 New York: Smith v. New York 
Central Railroad, 43 Barb. 225, 228, 
229; s. c. affirmed, 41 N. Y. 620. 
Wisconsin; Laughlin v. Chicago & 
Northwestern Railway, 28 Wisc. 204. 
TENNESSEE: Memphis & Charleston 
Railroad v. Halloway, 9 Baxter, 188, 
191. NortH Dixon v. 
Richmond & Danville Railroad, 74 N. 
C. 538. Mrnnesota: Leo »v. St. Paul, 
Minneapolis & Manitoba Railway, 30 
Minn. 438. ALABAMA: Montgomery & 


Eufaula Railway v. Culver, 75 Ala. 
587, 593. Lowa: Beard v. Illinois Cen- 
tral Railway, 79 Iowa, 518. FLORtDA:° 
Savannah, Florida & Western Railway 
v. Harris, 26 Fla. 148. MussissipPr: 
Faison v. Alabama & Vicksburg Rail- 
way, 69 Miss.569. GroRGIa: Forres- 
ter v. Georgia Railroad & Banking Co., 
92 Ga. 699. 

211 Allen, 295. 

3 102 Mass. 276. 
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quently misapplied by judges than the words ‘* good faith.’’ If the 
law allows one man to own all the shares of stock of a business corpo- 
ration, and to carry on his business in the corporate name as a limited 
liability company, then undoubtedly, he may do so in ‘‘ good faith.’’ 
But if the law does not allow it, and if he knows that the law does not 
allow it, then for him to attempt to do so is ‘* bad faith,’’ because it is 
a violation of law; and it is none the less bad faith from the fact that, 
in doing so, he may not intend to cheat or to wrong anyone. 


Lyncoinc: How Far THE Courts ARE RESPONSIBLE FOR ITS PREvVA- 
LENCE. — Two of the justices of the Supreme Court of North Carolina 
expressed their opinions very decidedly in the homicide case of the 
State v. Rhyne! as to whether the number of lynchings in that State 
was due in part to the action of the courts. Judge Douglas, who con- 
curred with the majority of the court in granting a new trial to the 
defendant, answered in a short opinion the statement which had evi- 
dently been made in the discussion among the judges, that the appel- 
late courts were so lenient with murderers that lynchings were resorted 
to in order to protect society. Judge Douglas said: ‘‘ I am unwilling 
to rest under the charge that the increase of lynching is caused by the 
inability of the court to protect society from murderers. [In the first 
place, I do not think there has been any increase of lynching in this 
State, where it has always been extremely rare; and even if our courts 
were inefficient, which I emphatically deny, I do not see how our 
alleged laxity should increase lynchings in other States without having 
any such effect in our own. Such suggestions do great injustice to 
our State, and may do great harm by encouraging the very outrages 
they profess to denounce. In any event, they tend to weaken — 
especially when coming from such a source—the respect of the 
people for the administration of justice, which is the foundation of 
social order. I feel safe in saying that the courts of this State 
are fully competent to protect our citizens, and able to do so 
without denying to any one equal protection of the law. The 
temple of justice contains no altar of sacrifice nor do the people of 
North Carolina demand a scapegoat for the sins of the 10,000 mur- 
derers throughout the country. Weare told that wealthy men who have 
money enough to retain able counsel are rarely convicted of murder. 
Are they ever lynched? If they are never lynched, then lynch law can 
in no sense be regarded as a protest against their acquittal. It is al- 
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NOTES OF RECENT DECISIONS. 597 


ways a matter of deep regret that a judge should ever feel it his duty 
to go outside the record in defending the opinion of the court; but 
when his action is questioned in a manner that he cannot ignore, his 
silence may be construed into an apparent acquiescence that may tend 
to bring into disrepute the tribunals of justice and the laws of the land. 
Feeling as I do, more I do not wish to say, less I could not say.’’ 

Judge Clark, dissenting from the opinion of the majority, wrote an 
opinion in which he endeavored to show that the conviction of the de- 
fendant was proper. He then refers to the lynching matter as follows: 
‘* From the report of the Attorney-General to Congress, it appears that 
in the last dozen years the number of homicides in the United States 
has suddenly risen from 4,000 to 10,500 per annum, and that for the 
vast slaughter represented by the last figure, in round numbers, 100 
were convicted of murder by the courts and 240 were executed by 
lynch law —that growing blot upon our civilization. In this State, 
from the official ‘ criminal statistics,’ on an average there are 125 homi- 
cides per annum, for which on an average two are executed by law and 
four are lynched, though all the lynchings doubtless are not reported. 
In 1894 the Attorney-General’s report showed eight lynched and two 
legal executions ; and the next year two were lynched and no execution 
by law. Lynch law, evil that it is, is a protest of society against the 
utter inefficiency of the courts, as above shown, to protect the public 
against murder. It is an evidence that society, under that first of laws, 
the right of self-preservation, is endeavoring to protect itself when the 
costly machinery of courts has failed in the object of its creation, so 
far as homicide is concerned. The wisest course is not to suppress the 
facts, but to probe the evil and remove the cause. This inefficiency of 
the courts is chiefly due to a failure to adapt legislation as to murder 
trials to their changed surroundings in other respects.’’ 

Judge Clark pointed out that in North Carolina the State is only al- 
lowed four peremptory challenges while the prisoner has twenty-three. 
The prisoner can except to any ruling or charge of the court, but the 
solicitor for the State cannot. ‘‘ The practical effect of our present 
system,’’ says Judge Clark, ‘‘ is that a murder, however flagrant, if the 
prisoner or his friends have money, entails merely a sharp fine upon the 
slayer, imposed for the benefit of some influential and able lawyer, in 
the way of afee. It is merely this and nothing more. The heavy ex- 
pense of the trial all falls upon the defenseless public, with the increased 
insecurity of human life resulting from easy acquittals. An ideal trial 
is one in which the innocent has nothing to fear, and the guilty but 
little to hope. In our murder trials, happily we fulfill the first con- 
dition, but are exceedingly far from the latter. It is true that this 
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disparity of challenges, and other discriminations which prevent the 
State having a fair showing, can only be corrected by legislation; and 
many States are doing it. But the courts, knowing the overwhelming 
disadvantages under which the State already labors in attempting to 
protect society against murderers and the increase of lynchings caused 
by the inability of the courts to do this, should be slow to increase the 
inefficiency of the court, with the increase of the evil sure to result 
therefrom, by taking a case from the jury, who, upon the evidence, and 
upon a charge in accordance even with State v. Fuller, have found that, 
beyond any reasonable doubt in the mind of any juror, the prisoner 
slew the deceased, with premeditation and malice aforethought.”’ 


Punctuation: How Far it May Be ConsipERED IN ConstRUING 
Sratutes. — The Court of Appeals of New York in Tyrrell v. City of 
New York,} construed a statute in reference to the salaries of employés 
of the Department of Street Cleaning of New York City. The statute 
requires the fixing of salaries at not exceeding certain amounts. The 
last part of the section read, ‘‘ of the Assistant Stable foremen, $900 
each; of the hostlers, $720 each, and extra pay for work on Sundays. 
The members of the Department of Street Cleaning shall be employed 
at all such times and during such hours and upon such duties as the 
Commissioner of Street Cleaning shall direct for the purpose of an 
effective performance of the work devolving upon said department.’’ 
An earlier clause of the same sentence in which the salaries were fixed 
read, ‘‘of the section foremen, $100 each.’’ The plaintiff, who had 
been a section foreman, performed certain work on Sundays, for which 
he received no additional compensation. He sued for payment for 
Sunday work, on the ground that the provisions for extra pay for work 
on Sundays applied to all the employés mentioned, and not to the host- 
lers only. He was defeated at the trial, but the judgment was reversed 
by the Appellate Division. The Court of Appeals reverses the judg- 
ment of the Appellate Division and affirms the judgment of the defend- 
ant at the trial term. The court says in part: ‘‘ The punctuation of 
this statute is of material aid in learning the intention of the Legislature. 
While an act of Parliament is enacted as read, and the original rolls 
contain no marks of punctuation, a statute of this State is enacted as 
read and printed, so that the punctuation is a part of the act as 
passed, and appears in the roll when filed with the Secretary of 
State. The Constitution provides that, excepting in a case of 
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necessity, formally certified by the Governor, every bill must be 
printed ‘‘in its final form’? and placed upon the desks of 
members of the Legislature at least three days prior to its 
passage, and upon the final reading no amendment is allowed.! 
The punctuation, however, is subordinate to the text and is never 
allowed to control its plain meaning; but when the meaning is not 
plain, resort may be had to those marks which for centuries 
have been in common use to divide writings into sentences, and sen- 
tences into paragraphs and clauses, in order to make the author’s 
meaning clear. The sentence under consideration contains more than 
200 words, divided into nineteen clauses. The first clause, separated 
from the rest by a colon, is general, and applies the command of the 
Legislature to all that follows. The rest of the sentence consists of 
eighteen clauses, each separated from and made independent of the 
other by an intervening semicolon. While each must be read in con- 
nection with said genera! command, neither need be read in connection 
with any other part of the sentence. Each clause contains a comma, 
separating the position named from the salary belonging to it, and is 
complete in itself, except that it depends for part of its meaning upon 
the primary command with which the sentence opens. The words 
relating to extra pay are not separated from the remaining words of 
the clause by a semicolon, as would be expected if they applied to the 
preceding clauses, but by a comma, which indicates an intention to 
limit their application to the clause in which they appear. This clear 
system of punctuation forbids, as we think, that the last words of the 
last clause, ‘‘ and extra pay for work on Sundays,’’ should be read 
as a part of the other clauses except the first, which is obviously general 
in its application.’’ The court found a reason for distinction in the 
fact that the horses must be cared for every day, while Sunday work on 


the part of the other employés was only occasional and would not 
require extra payment. 


District ATTORNEY: SHOULD BE A Mora Man, AnD MAY BE REMOVED 
ror Visit1Inc DisoRDERLY Houses wHIcu IT 1s His Duty To Suppress.— 
The Supreme Court of Appeals of West Virginia reads a strong moral 
lesson to officials, in affirming the removal from office of the Prosecut- 
ing Attorney of Tyler County. The opinion of Judge Dent quotes 
freely from the Scriptures as well as from more purely legal! treatises.” 
Referring to the Ten Commandments, which King Alfred adopted as 


1 Const., Art. 38, Sec. 15. 2 Moore »v. Strickling, 33 S. E. Rep. 274. 
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the foundation of the early laws of England, Judge Dent says: ‘* These 
commandments, which, like a collection of diamonds, bear testimony 
to their own intrinsic worth in themselves, appeal to us as coming from 
a superhuman or divine source, and no conscientious or reasonable man 
has yet been able to find a flawin them. Absolutely flawless, negative 
in terms, but positive in meaning, they easily stand at the head of our 
whole moral system, and no nation or people can long continue a happy 
existence in open violation of them.’’ The judicial writer then occu- 
pies one or two printed pages in explaining the methods of interpreting 
the ten commandments. He refers especially to the Mosaic laws 
against immorality. The Prosecuting Attorney, it had been shown by 
the evidence, had several times visited a disorderly house and had other- 
wise misconducted himself. The court says: ‘‘ The people have the 
right, and the public service demands that public offices should be 
filled by upright and moral men, and not those, however efficient they 
may be, who bring the public service into infamy, shame, and disgrace. 
And there is no other office in which this is more necessary than the 
office of public prosecutor ; for it is his duty to enforce the laws against 
the lawless, and cause them to have a decent respect for the same, and 
how can this be done if he is counted of theirnumber? * * * While 
it is a harsh measure to remove an incumbent from office, yet he ac- 
cepted the office on condition of upright behavior, as required in the 
Constitution and laws, and he has no one to blame but himself. If he 
has been unjustly traduced, there remains for him an appeal to the 
people, who are quick to remedy such injustice and readily pardon 
those whose upright deportment evinces a sincere departure from the 
follies of youth.’’ 


BaseBaLt Piayinc on Sunpay: or Act PRoHIB- 
1T1nG Ir.— The constitutionality of the statute of Indiana prohibiting 
the playing on Sunday of any game of base ball, where a fee is charged 
or any prize depends upon the result of the game, was recently 
attacked; but the statute was sustained, as similar ones have been in 
many of the States. Some of the reasoning is, however, somewhat 
novel.! Counsel for the defendant argued that the statute violated the 
Fourteenth Amendment of the Constitution of the United States, which 
provides that ‘‘no State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens, nor deny to any per- 
son, within its jurisdiction, the equal protection of the laws.’’ The 


1 The case is that of State v. Hogriever, 53 N. E. Rep. 921. 
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Indiana State Constitution also forbids the granting of special priv- 
ileges to any citizen or class of citizens. The opinion says: ‘‘ The 
argument of counsel for appellee is that base-ball playing is an occupa- 
tion by which persons skilled in the game earn a livelihood; that the 
persons engaged in this particular calling cannot be singled out, and 
prohibited from exercising it on Sunday, under different and more 
severe penalties than those imposed on citizens engaged in other kinds 
of business, and that, as the statute before us makes this discrimina- 
tion, it violates the organic law. Whether the game or sport is entitled 
to recognition as a form of labor, and therefore stands on the same 
footing as blacksmithing, farming, or selling merchandise, is not mate- 
rial. The State deals with it, in the exercise of its police power, to 
cireumscribe certain evils which are likely to result from its unre- 
strained practice, to repress certain known pernicious tendencies, and 
to protect the citizens of the State in the enjoyment of that repose and 


quiet on the day set apart by secular laws for rest and recuperation, to 
which they are entitled.”’ 


Stave Marriaces: Riewt or Issue ofr Such Marriaces to 
HERIT. — The Supreme Court of Florida, by a divided court, bas held 


that the children of slave marriages do not possess inheritable blood. 
The court holds that the children of customary slave marriages, such 
as were performed before emancipation, are neither legitimate nor 
bastards, but occupy a peculiar position. A statute of 1866 provided 
that ‘*‘ whenever, upon the death of any person of color, seized or pos- 
sessed of real or personal estate, there are persons in being who would 
inherit said property, or any part thereof, under the several stautes of 
descent of this State, but who are prevented from so doing on account 
of the legal incapacity of said persons of color to contract marriage in 
the state of slavery, which said estate would otherwise escheat to the 
State, all the right, title, and interest of the State of Florida is hereby 
vested in and waived in favor of those persons who would have inherited 
said estate, if said persons had been competent to contract marriage. 
Section 2. That the fact that the said parties shall have failed to ob- 
tain a license to marriage, or shall have failed to be married according 
to the forms of law, shall in no case affect the operation of this 
act, but the same shall he held to apply to all cases wherein the parties 
are known as husband and wife.’ The majority of the court hold that 
this statute is, as its title imports, only an act in relation to escheats. 
Judge Taylor, dissenting from his associates, believes that the act of 
1866 was designed to designate the blood kin of the deceased owner 
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of property who should succeed to his ownership. He says: ‘ Re- 
sorting to the contemporaneous history of the time, we find that a 
large percentage of our population had just emerged from a state of 
servitude that made them chattel property, into that of freemen. In 
their former state, while the institution of marriage between them was 
recognized as proper from the moral and religious standpoint, yet it 
was not recognized by the municipal law, and their offspring took no 
other status than that of property. The law, for the purposes of de- 
scent and inheritance between them, did not recognize the relationship 
that governed the course of descents. From their recently acquired 
status as freemen, it was fair to assume that in future, instead of being 
owned as property themselves, they would, in the natural course of 
events, acquire property. The legislature of 1866 found that, although 
the same natural blood relationship existed between them as did between 
those who had always been freemen, yet no municipal law had been 
adopted to apply to them the same rights of succession to property by 
descent that applied to other citizens. * * * The parties to said 
slave marriages have, many of them, long since died; and others, 
prior and subsequent to emancipation, have abandoned such relation- 
ship and contracted such relationship with other parties. This statute, 
misnamed one ‘ relating to escheats,’ was adopted to provide for that, 
by no means small, class who were morally as much entitled to the 
rights of heirship as were the offspring of those who, subsequent to 
emancipation, continued the marital relationships assumed during 
slavery.’’! There is not a trace of sense in the view of the majority. 
It divests the statute of all its meaning, and ciphers the whole thing 
into nonsense. The State waives its right to it in favor of those who 
would get it if their ancestors had had legal capacity to marry, and yet 
these very persons do not get it because their ancestors had no legal 
capacity to marry. If the State does not get it, and if they do not 
get it, who does get it? 


JAMAICA GINGER As AN INTOXICANT: SUFFICIENCY Of VERDICT. — An 
ignorant foreman nearly rendered invalid a verdict in Kentucky, which 
the Court of Appeals of that State has affirmed. In Miller v. Common- 
wealth,? the appellant was convicted of selling intoxicating liquors. 
The sole proof was the sale of a phial of Jamaica Ginger, White’s 
brand. It was claimed that this was avariance. The vendor and ven- 
dee swore that Jamaica Ginger was not intoxicating. The evidence of 
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a druggist was introduced to show that Jamaica Ginger contained 90 
per cent of alcohol and 4 per cent of ginger, and the court held that it 
was an intoxicating and a spirituous liquor. The verdict of the jury 
was as follows: ‘‘ Wee the joury agree and find the defendant guilty as 
charged in the indite and sess his find at $100 dollars. I sso Clouse.’’ 
It was objected that this was no verdict, but the court believed that 
it expressed — though only phonetically — the intention of the jurors. 


Homiciwwe: May tHe TrvutH oF A LiBeL BE SHOWN ON PROSECUTION OF 
THE LIBELLED PERSON FoR KILLING THE LipeLant? — The Court of Crimi- 
nal Appeals of Texas recently passed upon the homicide case of Williams 
vy. State,! in which the State was allowed to prove the truth of a publi- 
cation which led to the quarrel in which the homicide was committed. 
A local paper published a highly colored account of a quarrel between 
a white woman and a black woman over a dispute between their chil- 
dren. The colored woman beat the white woman with a whip, and it 
was said concerning the husband of the white woman: ‘‘ It is alleged 
on good authority that the husband of Mrs. Williams stood there, a 
silent witness to this dastardly outrage; and if such is the case, a re- 
spectable committee of white women should wait on the woman who 
bears his name, and request her to sue for an immediate divorce; for 
no man but a skulking cur would stand by and see a white woman 
whipped by a negro. It may be the custom in Indiana, but it wont 
stand muster in Texas.’’ Williams naturally felt offended at the pub- 
lication. A few days after it appeared he went to the office of the 
paper with his wife. Mrs. Williams attempted to use a horse-whip on 
one of the editors, and in the altercation which ensued the editor was 
fatally stabbed. Williams was convicted of murder in the second 
degree. On the trial the colored woman who had the quarrel with Mrs. 
Williams was introduced as a witness for the State, and was permitted, 
against objection, to testify to the difficulty between herself and Mrs. 
Williams about which the publication had been made. The explanation 
of the court, in allowing the testimony, was that the article in the news- 
paper had been introduced on cross-examination of one of the witnesses 
for the State, and counsel was apparently contending that the article 
was untrue, and the evidence was admitted as tending to show the 
truth of the article. It did not appear from the statement that Williams 
himself testified as to the truth or untruth of the article. The Court 
of Criminal Appeals says: ‘‘In the admission of this testimony the 
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holding of the judge below was correct. In our opinion, the article 
published in the Appeal was of a libellous character, and not only 
charged Williams and his wife with a criminal offense, but alluded to 
them in a disparaging manner, disgraceful to them as members of 
society, and the natural consequence of which was to bring them into 
contempt among honorable persons. And our statute with reference 
to proving the truth of matter alleged to be libel in justification of the 
charge authorizes such proof where it is stated in the libel that the per- 
son has been guilty of some penal offense, and the time, place, and 
nature of the offense are specified in the publication.! We accordingly 
hold that it is competent to prove the fact in connection with that 
previous difficulty.”’ 

The provision of the Penal Code referred to relates to prosecutions 
for libel, in which the defendant is allowed, as a privilege, to prove the 
truth of the libel. Under the ruling of the Texas court if a man is 
aecused in a publication of a theft, and afterwards in an altercation 
kills the person who libels him, the jury may be prejudiced against 
him by proof that he is a thief before it is called upon to decide 
whether he is also guilty of homicide. The trial court in the same 
case allowed the State to prove that the reputation of Mrs. Williams 
was bad. This was too much for the Court of Criminal Appeals, 
which reversed the conviction partly on the ground that such evidence 
was admitted. 


ATTORNEY AND CLIENT: DisQUALIFICATION OF FORMER ATTORNEY FROM — 
AccepTinG ReTarner Opposite Party.— Circuit Judge Lacombe 
in the case of Lalance and Grosjean Man. Co. v. Haberman Co.,? 
passes upon a motion to direct solicitors, who formerly appeared for 
one of the complainants, to withdraw from the retainer of the defendant 
and to forbid them, during the pendency of the suit, from accepting 
any other retainer from it. The complainant company, for which the 
solicitors formerly appeared, had been consolidated with the defendant 
company, and they had then appeared for the defendant after giving notice 
to the other complainant. Justice Lacombe says that he has no doubt 
that the solicitors acted in perfect good faith; although the letter which 
they sent to the remaining complainant said that they would have to 
withdraw from the litigation. ‘‘ It may, however,’’ ssid Judge La- 
combe, ‘‘ prove to be a very difficult matter to determine as concrete 
questions arise, whether they can or cannot safely act for the new 
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client — whether in so doing they may not unintentionally, and perhaps 
unconsciously, put at its service confidential information obtained from 
the old client, by reason of the professional relationship. This court, 
therefore, will not adjudge the cancellation of the new retainer. It will 
assume that counsel will decide that question for themselves in scrupu- 
lous conformity to their professional obligation. The path of unquestion- 
able safety would be found in abstention, during the continuance of these 
litigations, from participation, active or merely as advisors, in any 
business which may, even by unkind critics, be considered germane to 
the issues here involved. If, while these suits are going on, they be- 
come actively engaged as solicitors or counsel, for an interest hostile to 
that of their former client, they will be likely to find their progress con- 
stantly impeded by pitfalls or quagmires into which they may stumble, 
or by which they may be besmirched. This court has no apprehension 
that any such catastrophe will befall. As was said before, the accept- 
ance of the new retainer was in the belief that the litigation had 
terminated, and the whole matter may safely be left to the solicitors 
themselves. The injunction prayed for, to refrain them from giving 
information to other than their original clients of any matter or thing 
by them acquired from such clients in their professional capacity is 
denied. It is thought that the honorable obligation of a reputable 


member of the bar is a better assurance that professional secrets will 
be respected than would be an order of the court.’”’ Mr. U.S. Circuit 
Judge Morrow disbarred an attorney for doing this very thing, although 
he had a‘contract of release from his client.! 


TenvuRE OF Orrice: Power or LeGisLaturRE To CHANnce TERM OF 
Orrice oF OrrictaAL CHOSEN For A StaTeED Term. — In State v. Jordan,? 
the Supreme Court of North Carolina construed several statutes relat- 
ing to criminal courts in that State. The legislature of 1895 estab- 
lished criminal courts in certain counties. The legislature of 1897 
gave the courts civil as well as criminal jurisdiction, and added to the 
territory over which they had jurisdiction. A justice and clerk were 
elected, and the plaintiff, in the case before the court, had been chosen 
for a term of four years which has notexpired. Acts of the legislature 
of 1899 abolished the Criminal Circuit Court, which had been in exist- 
ence for three years and established a Western District Criminal 
Court. Under the new statute the clerk was to be appointed, and an 
attempt was made to fill that office. The clerk elected by the people 
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began quo warranto proceedings, and the court upheld his right to the 
office. The case afforded an opportunity for Judges Douglas and 
Clark, who have frequently differed in opinion, to give their ideas as 
to the correctness of former decisions of the court, which have long 
been followed. Judge Clark doubts the wisdom of a number of de- 
cisions which are followed by the majority, and he also doubts the pro- 
priety of exercising the right to declare acts unconstitutional unless 
they are plainly and beyond reasonable doubt in violation of the Con- 
stitution. Speaking of the tendency of the courts to nullify the acts 
of Legislature he says: ‘‘ This is not an auspicious time for the court 
to ‘amplify their jurisdiction’ in that direction. North Carolina is 
one of the States that has never given its executive even a modified veto 
upon legislative action, and there is nothing in its Constitution indi- 
cating any intention to give the judiciary any supervision or control 
over the law-making power. On the contrary, while the court cannot 
pass, in even the most remote degree, upon the title to his seat of any 
member of the Legislature, that body can sit in judgment upon any 
member of the executive or judiciary of the State government by 
impeachment, and remove him from office. This indicates that the 
ultimate supervisory power is in the Legislature, not in the judicial 
department. The Legislature is the great depository of power, subject 
to review by the people themselves at the next election, as the real 
sovereign. It only has the power, which belongs to the sovereign 
alone, of levying taxes, of granting and withholding supplies, by which 
power governments are stopped or put in motion— the power which 
alone subordinates the military to the civil authority and prevents 
usurpation from any quarter.’’ Judge Clark dissents from the opinion 
of the majority that the removal of the clerk by abolishing his office is 
invalid. 

Judge Douglas, who concurs in the majority opinion, does not agree 
to the doctrine that the Legislature is superior to the other depart- 
ments of the State government. It is not true, he says, that the 
people exercise the legislative power supremely through their repre- 
sentatives in the Legislature. ‘‘ This supreme law-making power,’’ he 
says, ‘‘ they exercise only through a constitutional convention, or by 
ratification upon a direct referendum to themselves. The law-making 
power granted to the Legislature is carefully restricted. * * * 
Again, we are now told that ‘the Legislature is the great and chief 
department of the government.’ The people have not said so in their 
Constitution, but have said directly to the contrary, as it provides for 
three co-ordinate departments which shall be forever separate and dis- 
tinct. In my opinion, there could be no political heresy more dan- 


NOTES OF RECENT DECISIONS. 607 


gerous than to assert the superiority of any one department; because, 
as is well said by Chief Justice Ruffin, ‘ that body in which resides the 
superior authority can at will make it supreme, and absorb all the 
other departments.’ ’’ 


NEGLIGENCE: AsBsTRACTS OF TiITLE— LiaBILITY OF ABSTRACTER OF 
TirLE TO A THIRD Person. —The Appellate Court of Indianain Brown v. 
Sims,! discusses the liability of an abstracter of title for a defect in the 
title, when the abstract was furnished not directly to the owner of the land, 
but at his request for a third person who desired to use it in determin- 
ing whether the title was safe for the purposes of aloan. The abstract 
in question was furnished at the request of the owner to one Brown, 
who made a loan of $400 upon the property. The abstract disclosed 
no liens against the property, but it subsequently appeared that a lis 
pendens notice had been filed, affecting a part of the property and that a 
foreclosure judgment was obtained under a mortgage on the property 
affected by the action in which the lis pendens was filed. The court 
quotes from many opinions as to whether the lender could recover from 
the abstracter of title who was employed by the owner. Some differ- 
ence of opinion exists in the various courts on the subject, the differ- 
ence arising sometimes because of variation in the facts of the several 
cases. The court says: ‘‘ It is very well known that the owner of real 
estate seldom incurs the expense of procuring an abstract of title from 
an abstracter except for the purpose of thereby furnishing information 
to some third person or persons who are to be influenced by the infor- 
mation thus provided. If the abstracter in all cases be responsible 
only to the person under whose employment he performs the service, 
itis manifest that the loss occasioned thereby must, in many cases, if 
not in most cases, be remediless. Where the abstracter has no knowl- 
edge that some person other than his employer will rely in a pecuniary 
transaction upon the correctness of the abstract, the general rule that 
his duty extends only to his employer must be maintained. How far 
exceptions ought to be countenanced we will not now undertake to say ; 
but, confining ourselves to the case before us, we are of the opinion 
that the facts stated in the complaint are sufficient to put the de- 
fendant to his answer. Here there was actual communication between 
the abstracter and the person for whose information the abstract was 
prepared. The appellant had refused to make the loan until he should 
be furnished with an abstract, and the abstracter was informed that his 
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abstract was to be used for the particular purpose of inducing the 
plaintiff to make a loan secured by mortgage on his real estate. He 
delivered the abstract to the appellant for his use, and certified it to be 
a true and correct abstract of title; and he represented to the appellant 
before he made the loan, that the title was free and unincumbered, 
and that there were no liens on the real estate; and the appellant 
informed the abstracter that he would rely entirely on the abstract and 
his representation; and the abstracter informed the appellant, before 
he made the loan, that he could so rely; and the appellant did so rely 
in making the loan, having no other knowledge or information. We 
think it cannot properly be said that the appellee did not owe a duty 
to the appellant arising under the contract, the attending circumstances 
indicating that it was the understanding of all the parties that the 
service was to be rendered for the use and benefit of the appellant, the 
particular person who was to loan his money, in reliance upon what 
the abstracter should do and represent in the premises. If sucha 
duty did arise, the appellee was bound to the person to whom he owed 
the duty to perform it with reasonable care and skill. However broad 
and inclusive the statements of the general doctrine in the decided 
cases, we think that when the facts involved and the reasons stated in 
the opinions, to some of which we have referred, are considered, it 
must be concluded that the view we take of the pleading before us is 
sustained by the authorities. The judgment is reversed and the cause 


is remanded, with instruction to overrule the demurrer to the com- 
plaint.’’ 


Ice anp Snow: or City ror Accipent Cavusep By Ac- 
CUMULATION FROM MELTING SNow ON THE StREET. — The liability of a 
city for aliowing ice or snow to accumulate on a sidewalk or a cross- 
walk has been discussed in many cases. The New York Court of 
Appeals in Lichenstein v. City of New York, has recently passed upon 
the question as to how far the city is liable for allowing snow or ice to 
form in the bed of the street near the crosswalk. The plaintiff recov- 
ered a verdict of $2,000 for a personal injury sustained while crossing 
a street in the city of New York. Much snow had fallen recently 
before the accident. This snow, having been shoveled from the cross- 
walk and thrown on each side of it, formed banks or ridges close to the 
crossings. On the day of the accident the water from melting snow 
covered the crosswalk and the plaintiff, in endeavoring to cross the 


1 New York Law Journ., June (1899). 
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street, stepped on to one of the ridges, slipped, and fell, fracturing her 
leg. Four of the judges believed that the city could not be held re- 
sponsible for the condition of the street under the circumstances, while 
three of them believed that the city might be heldliable. The majority 
opinion says: ‘‘ The liability of the city for damages in a case of this 
character may always be tested by the inquiry whether the accident 
could fairly or reasonably have been anticipated by the authorities and 
guarded against. Could any reasonably prudent or careful man have 
foreseen or anticipated what happened to the plaintiff while crossing 
the street in question? If not, then the city is not, and ought not to 
be liable. Assuming, as we must, that the city is not chargeable with 
negligence for omitting to cart away the snow from the cross-way, there 
is nothing left for the judgment to rest upon, unless it be claimed that 
the particular place where it was deposited, with reference to the cross- 
walk, was improper. The walk, to the full width and beyond, was 
cleared so as to make a safe and convenient crossing but for the ac- 
cumulation of water caused by the melting of snow and ice on a mild 
day. It cannot be affirmed with any reason or justice that the author- 
ities were at fault in not anticipating what happened to the aaa and 
guarding against it.’’ 

Justice Martin, in a dissenting opinion, says: ‘‘ I am totally unpre- 
pared to concur in the opinion that, as a matter of law, it is not negli- 
gence for a great and populous city, upon a prominent and much-used 
street, to permit its crosswalks to become and remain flooded with a 
foot of water, with ridges or banks of snow, ice, stones, and dirt upon 
each side, when, by the discharge of its plain duty to remove obstruc- 
tions from its gutters, the water would not have accumulated and the 
crossing would have been in proper condition for use. Nor do I be- 
lieve, when the plaintiff was confronted with such a situation and 
sought to retreat, but was unable to do so, that it was contributory 
negligence for her to follow the course of the multitude crossing in that 
place, by stepping upon the ridge upon one side of the crossing, thus 
employing the only means by which she could reasonably hope to reach 
the place of her destination.’ 


Printep ReGuLations: WHEN Not A NOTICE TO THE SENDER OF A 
TeLecraM. — In Harris v. Western Union Telegraph Co.,' the Supreme 
Court of Alabama held that as a general rule, the printed matter on a 
telegraph message bound the sender ; so that aregulation that the com- 
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pany would not be liable for damages where the claim was not pre- 
sented in writing within sixty days after the message was filed, would 
prevent the recovery of a judgment, where the claim was not filed 
within the prescribed time. In the case under consideration, however, 
it was shown that the plaintiff wrote the message, on a plain piece of 
white paper, and not upon the blank of the company. She then gave 
the message, thus written and signed by her, to one Johnson, who 
carried and delivered it to the office of the company. The agent of 
the company received the message and also the charges, and of his own 
motion pasted the plain white paper, on which the message was written, 
to one of the defendant telegraph blanks. Neither the plaintiff nor the 
messenger Johnson knew anything about the company’s requirement 
that messages should be written on its blanks, nor of the stipulation 
that notice of claims should be given within sixty days. It was argued 
that the defendant’s employé acted as agent for the plaintiff in pasting 
the message to one of the defendant’s blanks. The court did not 
adopt that view. The opinion of Chief-Justice McClellan says: ‘‘ It 
is not for us to say, nor was it for the jury to say, but that, had she 
been apprised of all the stipulations, or of this stipulation, expressed 
on defendant’s blanks, she might have declined to enter into the con- 
tract at all; but we may at least say that she had aright to decline, 
and that she cannot be holden to a stipulation which was not embraced 
in the contract she did make, merely because it was the defendant’s 
rule, unknown to her, to require persons in her attitude to enter into 
the stipulation, or because the defendant, after making the contract 
with her, that did not embrace the stipulation, pasted her message, 
which in itself was not clogged by any special condition whatever, 
onto a printed blank, which contained special limitations and require- 
ments. This does not fall within that class of cases where the agent of 
a telegraph company performs some service for the sender of a mes- 
sage, and in respect of which he is held to be the agent of the 
sender.”’ 


Reicious Doctrine: A Cnance or FairH or Practice CANNOT BE 
THE Test oF CourcH MemBersnir. — The Supreme Court of Iowa has 
decided in Christian Church of Tama v. Carpenter,! that where the 
pastor of a church taught new doctrines, leading members who refused 
to tolerate the new doctrines could not be expelled for not accepting 
the new teachings proclaimed at the church. The plaintiff church 


1 79 N. W. Rep. 375. 
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had, up to 1892, conformed with the practices of what is known as the 
Christian Church, but the new pastor began to change matters as soon 
as he took charge. The organ which had been used in the church, 
and the Sunday school lesson-papers which had been given to the chil- 
dren, were denounced as instruments of the devil. The Sunday school 
was abandoned, the organ was sent to the wood-house and the use of 
any musical instrument in the church save the human voice was declared 
not to be sanctioned by the Scriptures. A leading member of the 
church called upon all who were willing to accept the new order of 
things to signify it by taking the front seats. Three leaders of the 
church, who were not willing to tolerate the new teachings, were noti- 
fied to be at church the next Sunday and confess, or they would be 
expelled. Specitic charges were demanded, but never made. The 
elders finally dropped their names from membership. The Supreme 
Court affirmed a judgment enjoining the elders, who followed the 
new teachings, from interfering with the expelled members in the 
use of the church. 


Corporations: LIABILITY OF STOCKHOLDERS: RIGHT OF STOCKHOLDER 
TO SUBROGATION TO THE RicuTs oF CoRPORATE CREDITORS WHOSE Desrts 
THE STOCKHOLDER DiscHaRGEs— RicHt OF CREDITOR TO PRocEED 
AGatnsT STOCKHOLDER AND ALSO TO SHARE WITH OTHER CREDITORS IN 
THE DISTRIBUTION OF THE AssETs.—In the somewhat recent case of 
Sacramento Bank v. Pacific Bank,! the Supreme Court of California 
held that a creditor of an insolvent bank, who recovers a portion of his 
debt from stockholders on their personal liability, is not thereby pre- 
_ vented from sharing with other creditors, on the basis of his entire 
debt, in the assets of the corporation, to the extent of the balance due. 
It was further held that a stockholder of an insolvent bank, who has 
been compelled to pay the claim of a creditor because of his additional 
statutory liability is, under Cal. Civ. Code,’ not entitled to be subro- 
gated to the creditor’s interest in the assets of the corporation. 


CorPoratTions: PAYMENT FOR SHARES IN Goop WiLL. — In Washburn 
v. National Wall Paper Company,* the United States Court of Appeals 
for the Second Circuit, construing the New York Stock Corporation 
Law, hold that ‘‘ good will’? may be transferred to a corporation in 
payment for its shares. The Missouri Court of Appeais recently ruled 


1 56 Pac. Rep. 787. 2 Section 309. 3 81 Fed. Rep. 17. 
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the same question the same way. ‘There seems to be no doubt of the 
soundness of this view, since the good will of a business is a thing 
which the law recognizes as possessing a substantial value, and which it 
protects as property. This view, so far as it involves the construction 
of the New York Corporation Law, is fortified by recent decisions of 
the New York Court of Appeals, which recognize good will as property 
subject to valuation for the purposes of taxation.! 


Arrorney AT Law: STRIKING FROM THE ROLL FoR MakING an Un- 
LAWFUL Use or THE Unitep States’ Marrs. — In the case of People ex 
rel. Colorado Bar Association v. Weeber,? the Supreme Court of Colo- 
rado struck from its rolls an attorney who had been indicted, convicted, 
and fined in a court of the United States for making an unlawful use of 
the United States’ mails. The fact that he had satisfied the fine ad- 
judged against him, did not prevent his being disbarred for the same 
offense. ‘The court might have disbarred him although he had not been 
prosecuted or convicted, since conduct. of this kind demonstrates the 
unfitness of the person guilty of it for membership in the legal profes- 
sion. Our readers will note that the proceeding was had on the relation 
of the Colorado Bar Association. Such proceedings, properly taken, 
conducted without prejudice, and carefully guarding the rights of the 
accused, demonstrate the usefulness of bar associations and tend to 
convince those attorneys who need such admonitions, that there is a 
disciplinary body connected with their profession that can call them to 
account for misconduct therein. 


DeFAMATION: LIBEL ON A MANUFACTURER IN THE Way or His Busi- 
NEss — DISPARAGEMENT OF Hits Goops — ImpuTation oF Misconpuct. — 
The following is the syllabus of an important, though not very recent 
decision of the English Court of Appeal, published in the Law Times 
Reports :* — 


In an action of libel the statement of claim alleged that the defendants, who 
were manufacturers of typesetting machines, published of the plaintiffs, who 
were rival manufacturers, the following written words: ‘‘ The Empire Type- 


1 See the case of People ex rel, A. 2 Reported in the Chicago Legal 
J. Johnson Company v. Board of News for June 3d, 1899. 
Assessors, elsewhere referred to in 3 The Empire Typesetting Machine 
these Notes of Recent Decisions; and Company of New York v. The Linotype 
also the Wiebusch Case, 154N.Y.101. Company Limited. 


NOTES OF RECENT DECISIONS. 613 


setter in America. The Union Printer and American Craftsman, the most wide- 
awake and spirited of American trade journals, has recently contained several 
references to the Empire” (the plaintiffs) ‘‘ composing machines, which were 
installed in the office of the New York Evening Sun with such a flourish of 
trumpets. From these paragraphs we gather that five machines altogether 
have been employed in this office, the first being introduced some time in the 
month of February last, the other four commencing operations on the 9th 
March last. So short-lived, however, does this installation appear to have 
been that we learn the machines were discontinued ou Wednesday, the 29th of 
April, and now the Empire Company ”’ (the plaintiffs) “‘ is in receipt of notice 
to remove them altogether in the course of a few days. This will be a very 
serious blow for this machine.’’ There was no allegation of special damage. 
Held, by Smith and Chitty, L. JJ. (Williams, L. J., dissenting), that these 
words, besides being a disparagement of the plaintiffs’ machines, which would 
not be actionable without proof of special damage, were also, when taken in 
their natural and ordinary meaning, capable of being understood by men of 
ordinary intelligence as conveying an imputation upon the plaintiffs in the way 
of their trade, and the question of libel or no libel was therefore rightly left to 
the jury. 


TaxaTION: WHETHER THE Goop WILL oF A SU-CALLED ForeiGn Cor- 
PORATION 1s TaxaBLE AS CAPITAL EmpLovepD WITHIN THE TAXING 
State. — In the case of People ex rel. A. J. Johnson Co. v. Board of 


Assessors,! the Court of Appeals of New York had occasion to consider 
this question with reference to a ‘‘ tramp corporation,’’ organized under 
the laws of West Virginia by residents of New York for the purpose 
of doing businese wholly within the State of New York. By this 
maneuver these citizens of New York had acquired from the State of 
West Virginia ‘‘ franchises ’’ — yes — albeit, to be enjoyed and exer- 
cised wholly within the State of New York. They had also, by a won- 
derful transmigration, converted themselves into ‘‘ citizens’’ of West 
Virginia for the purposes of Federal jurisdiction ; within the borders of 
which State not one of them had probably ever set foot. They now 
wanted the additional ‘‘ franchise’”’ of not paying their taxes to the 
State of New York, and they came near getting it. They had purchased 
the business of a New York publisher, including, of course, its ‘* good- 
will,’’ bad turned it into a West Virginia corporation, had valued this 
good-will as a part of the assets acquired from the old concern, had 
used it as a basis of making up its share capital, had issued shares in 
respect of it — undoubtedly so-called *‘ paid-up shares’? —and were 
paying dividends on those shares. But, although the good-will of its 
business was thus incorporated into its capital stock and made a part of 


1 N. ¥. Law Jour., May 8, 1899. 
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it, — yet, when it came to the question whether this capital stock, thus 
created and filled up — all of it employed within the State of New York 
and nowhere else — was “‘ capital employed by it within this State,’’ 
they wanted the court to hold that it was not. In their view, it was 
‘** capital’’ for the purpose of ‘‘ stocking ’’ it, and issuing dividend- 
earning shares upon it, but not ‘‘ capital’’ for the purposes of taxation. 
Oh, no! It is my bull that has gored your horse; and that, of course, 
makes a different question. Strangely enough, three of the seven 
judges took this view. The majority opinion is written by Judge Vann, 
and the minority opinion by Judge Gray. The minority opinion can 
hardly be read with patience. It cuts down the meaning of the statu- 
tory words, ‘‘ capital employed by it within this State,’’ to tangible 
property employed by so-called foreign corporation within the State; 
and it gives such an effect to the disreputable practice of citizens of 
New York going to West Virginia to get a New York business incor- 
porated, as to make it transfer the situs of the good-will of that business 
from New York to West Virginia! Yes. The act of paying a West 
Virginia lawyer fifty dollars to draw and file articles of association in- 
corporating in West Virginia a New York business, owned by New York 
citizens, intended to be carried on, in the future as in the past, wholly 
within the State of New York, has the effect of disassociating that good- 
will from the business in connection with which it has grown up, and of 
transferring it, ‘‘ solitary and alone,’’ over into the wilds of West Vir- 
ginia. Whereas, as Judge Vann shows, and as every well-informed 
lawyer knows, the good-will of a business, from its very nature, is such 
that it cannot be disassociated from that business and sent abroad on 
migratory excursions; but if it can be said to have any residence or 
situs at all, that residence or situs is necessarily at the place where the 
business is carried on. On this subject Judge Vann well says: — 


The good-will of the relator, aside from that purchased of Mr. Johnson, is 
the result of exercising its corporate franchises and carrying on its business in 
this State, and is inseparable from that business. It is the product of an 
investment of capital in this State, and the exercise here of the privilege for 
which the tax was laid. To hold that it was not capital employed in this State, 
upon the ground that the domicile of the corporation is in West Virginia, 
where it never transacted any business nor earned any good-will by fair deal- 
ing and efficient methods, would exalt form above substance. As the good- 
will is the result of the employment of capital and an incident to an established 
business, it can exist for no practical purpose in the State where the relator 
was organized and where it never invested any capital nor did any business. 
The good-will of the relator belongs to its old and well established business, 
which is conducted wholly in this State. It is as mucha part of its business 
as the books which it publishes. The good name of those books is a portion 
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of it, acquired partly by purchase from the originator of the cyclopedia, who 
resided in this State. The value of that name has been increased by the enter- 
prise of the relator in expending in this State over $200,000 to enlarge and per- 
fect the work. The value of the books, and the other tangible property used 
in their production, is augmented by the good-will. The mere fact that the 
good-will is intangible does not take it out of the State, so far as the right of 
taxation is concerned, because it is inseparably attached to property which is 
tangible, located in this State.! It exists at the place where it has a market 
value, which is where the relator carried on its business and earned a reputa- 
tion for superior work and honorable conduct. This reputation was not built 
up in West Virginia, where it did no business, but in New York, where it did 
all its business. It could neither be sold nor used to advantage in the former 
State. 

If we hold that the good-will of a foreign corporation is not taxable here 
simply because it is intangible, although it grew up here, has a market value 
here and nowhere else, we place a premium on non-resident corporations by 
relieving them of a burden that we place upon domestic corporations. As was 
said in Martine v. International Life Ins. Soc.:* ‘‘ It would be most unrea- 
sonable for these foreign corporations to ask the privilege of doing business 
under our laws in competition with domestic institutions, and then ask ex- 
emption from the obligations and liabilities which attach to the latter. Itis a 
matter of common knowledge, as well as of grave public concern in this State, 
that, for the sake of a paltry license tax, certain sister States are competing 
with each other in granting loose charters without adequate protection for the 
public, and thus inducing the promoters of corporations to organize under their 


statutes, when there is no intention of investing capital or doing business in 
the State where the organizaion is effected. Such selfish and unfriendly legis- 
lation should not be encouraged by the courts of the State which is most injured 
by it. 


Morvuat Lire Insurance: Ricut or To a Dis- 
TRIBUTIVE SHARE OF THE SuRPLUs. —A very important decision was 
rendered by the Appellate Division of the Supreme Court of New York 
in May, and one which attracted widespread interest in the profession, 
in the case of Grief v. Equitable Life Insurance Society. According 
to the syllabus in the New York Law Journal, — 


The action was brought by the holder of a matured endowment policy to 
recover his share of the amount which had been declared as a net surplus by 
the defendant society, over and above all liabilities, and over and above all 
distributions of surplus which it had made among its policy-holders. The 
defendant society was organized under the provisions of the General Act for 
the Incorporation of Life and Health Insurance Companies passed by the Leg- 
islature of the State of New York, June 24, 1853. Its charter provides: ‘‘ The 


1 Matter of Houdayer, 150 N. Y. 37. 3 Printed in New York Law Journal 
2 53 N. Y. 389, 347. for May 15, 1899. 
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insurance business of the company shall be conducted upon the mutual 
plan. * * * The officers of the company * * * shall cause a balance to 
be struck of the affairs of the company, which shall éxhibit its assets and lia- 
bilities, both present and contingent, and also the net surplus, after deducting 
a sufficient amount to cover all outstanding risks and other obligations. Each 
policy-holder shall be credited with an equitable share of the said surplus.” 
The policy contains the provision: “This policy, during its continuance, shall 
be entitled to participate in the distribution of the surplus of this society by 
way of increase to the amount insured according to such principles and methods 
as may from time to time be adopted by this society for such distribution; 
which principles and methods are hereby ratified and accepted by and for every 
person who shall have or ciaim any interest under this contract.’? The defend- 
ant demurred on the ground that the complaint does not state facts sufficient 
to constitute a cause of action. It was held that the plaintiff is entitled to his 
distributive share of all of the surplus declared by the defendant; the waiver 
or ratification which the defendant has inserted in its policy cannot be under- 
stood to go to the question of determining what portion of the surplus the 
society will distribute, but to the principles and methods of distributing the 
surplus when it has been determined. It was further held that the com- 
plaint is sufficient, since it shows that the plaintiff is entitled to recover a 
sum of money under his contract with the defendant, the exact amount of 
which may be properly left to the determination of the jury upon the trial of 
the action. It was further held that section 56 of the Insurance Law of 1892, 
which provides that proceedings for accounting, injunction, or a receiver must 
be upon application of the attorney-general, and that no order, judgment, or 
decree providing for an accounting or enjoining, restraining, or interfering 
with the prosecution of the business of any domestic insurance corporation 
shall be made or granted otherwise than upon the application of the attorney- 
genera), or in an action by a judgment creditor, cannot be invoked to prevent 
this plaintiff from asserting his rights under the provisions of his contract with 
the company. If the statute were intended to effect that result, it would, as 
to antecedent policies, be unconstitutional. 


Insurres TO TRAVELERS AT Rartroap Crossincs: No 
to ‘Stop, Loox, anp Listen.’’ — The hard-and-fast rule laid down by 
some of the courts that a traveler on a highway approaching a railroad 
crossing at grade, must, in all cases, before attempting to cross the 
track, ‘‘ stop, look, and listen,’’ never had any sense in it except rail- 
road sense. If the view of the track is obstructed on both sides, there 
is no sense in requiring the traveler to look, for he can see nothing. 
Instead of this, the railroad company ought to be held to the duty of 
maintaining, at such places, descending bars to stop street traffic when 
trains are passing, or at least a flagman to warn travelers of approach- 
ing trains. So, if the view is unobstructed for a long distance each 
way, there is no sense in requiring travelers to stop before approaching 
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the track, for they can see just as well without stopping. It is plain 
that there can be no rule of law on the subject applicable in all situa- 
tions, except the rule that it is incumbent on the traveler to make a 
reasonable use of his faculties to avoid danger under the circumstances 
of the particular case; and whether be does this will often, though not 
always, be a question of fact for the jury. The New York Court of 
Appeals seems to be coming sround to this view; for in a recent case 
it holds that it is not, under all circumstances, negligence as matter of 


law, for a person approaching a railroad track in a vebicle not to stop 
before attempting to cross.! 


TaxaTION: Patent Ricuts anp Coprricuts not SuBsect To STaTE 
Taxation. —In People ex rel. etc. v. Board of Assessors,? the Court of 
Appeals of New York held that a so-called ‘* patent right,’’ by which 
is meant that right acquired under a patent issued by the United States, 
granting for aterm of years the exclusive right to the use of a dis- 
covery or invention, cannot be made the subject of State taxation. In 
the later case of People ex rel. etc. v. Roberts,* the same court apply 
the same doctrine so as to exempt from State taxation an author’s 


copyright granted by the United States; and certainly the two things 
rest on the same footing. 


Inrivence: Circumstances Unper PRESUMED IN THE 
RELATION OF FATHER AND DavuGuTER. —In the case of De Wotte v. 
Addian,* syllabus is as follows: — 


In 1878 a widower, who was living with his four daughters, two of whom 
had recently attained twenty-one years of age and two were minors, was in 
embarrassed circumstances. He had mortgaged the life interest to which he 
was entitled under a certain will, and, his affairs having become more involved, 
bankruptcy proceedings were threatened. The eldest of the daughters, then 
about twenty-two years old, became acquainted with the circumstances, and in 
order to save her father from being adjudicated a bankrupt she was induced to 
mortgage her reversionary interest under the same will for the purpose of rais- 
ing some money to pay his debts. She had no independent legal advice in the 
transaction. The mortgage was prepared by her father’s solicitors, one of the 
firm being also one of the mortgagees. The mortgage was prepared upon the 
father’s instructions alone before the solicitors had any interview with the 


1 Judson v. Central Vt. R. Co., 5 N. Y. Law Jour., May 5, 1899. 


N. Y. Law Jour., May 10, 1899. * 80 Law Times Rep. 207. 
2 156 N. Y. 417. 
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daughter. The same solicitors also acted for the mortgagees. In 1881 the 
daughter became of unsound mind, and had ever since remained in that con- 
dition. Upon the direction of the master in lunacy an action was brought on 
behalf of the daughter against A., the survivor of the mortgagees, and her 
father, to set aside the mortgage of her reversionary interest on the ground of 
undue influence. The father died after the commencement of the action. 
Held (dissentiente Williams, L.J.), that the transaction was set in motion by 
the father and was carried out by his influence over his daughter; that A., the 
mortgagee, had notice of the true position of affairs at the time of the mort- 
gage; that A. could not therefore be regarded as lender for value without 
notice; and that consequently the deed must be set aside on the principle 
established by cases such as Archer v. Hudson,! and Wright v. Vanderplank,? 
Bainbrigge v. Browne, distinguished on the ground that there the lenders had 


independent solicitors and had no notice of the facts. Decision of Romer, J., 
affirmed. 


anp Trusts: Missourt AnTI-Trust Law, PRou#IBITING 
Trusts From CoLLecTinc THEIR Depts, UpHELD. —In a former issue 
of this Review, we called attention to the decision of one of the cir- 
cuit courts in Missouri upholding the validity of the statute of that 
State against trusts and combinations creating monopolies, and pro- 
viding that any person purchasing any article from such a combination 
should not be liable for the price or payment thereof, and might plead 
the statute to any suit for such price or payment. We assumed that 
the decision would come for review before the St. Louis Court of 
Appeals, and promised to agree with and applaud the decision of the 
court whichever way it should be rendered. It has now been ren- 

dered, upholding the validity of the statute, and chiseling a trust 
_ known as the National Lead Company out of the handsome sum of 
$1,791.23. The case had been appealed to the Supreme Court, pre- 
sumably on the ground that a constitutional question was involved ; 
but that court transferred it to the Court of Appeals, thus indicating its 
opinion that no such question was involved. The opinion of the 
court is now written by Judge Bond, and is very long. A considerable 
portion of it is printed in the St. Louis Globe-Democrat for May 34. 
From this extract it appears that the learning applicable to the sub- 
ject — and all the learning on the subject is only collaterally applicable — 
is pretty thoroughly gone over by the learned judge. The pith of his 
opinion may, perhaps, be found in the following words : — 


The doctrine on this subject is simple and clear. It concedes no rights toa 
corporation of a sister State which the foreign corporation enters for business. 


17 Beav. 551, at page 560. 344 L. T. Rep. 705; 18 Ch. Div. 
22K.&J.1; 8DeG.M.&G.183. 188. 
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This law of comity was not established for the purpose of giving any State 
an unlimited power to dispose of the franchise of acting in a corporate capac - 
ityin other States. To obtain a charter for the purpose of evading the laws 
of a foreign State under cover of the rule of comity, would be a fraud upon the 
State granting the charter, and to attempt to act under such charter in the 
foreign State would be a fraud upon the latter. 


There is evidently an important constitutional question involved in 
this case, and it will no doubt be taken to the Supreme Court of the 
United States by writ of error. That court has settled the doctrine 
that a State may exclude from its limits a foreign corporation entirely ; 
and consequently that it may admit it upon such terms and conditions, 
however onerous, as it may seem fit to impose. The single exception 
to this doctrine is that it cannot impose the condition that the foreign 
corporation shall sue and defend actions only in the State court and 
shall not remove them to the Federal court. But at the same time the 
doctrine of that court is that, so long as a foreign corporation stays at 
home, it has a right to send its transient agents into any State for the 
purpose of trade and commerce, and to carry on the usual operations 
of commerce across the interstate boundary; and that any State law 
restricting this right and imposing upon it conditions not applicable to 
citizens of the State, is void, as an attempt to regulate commerce be- 
tween the States, which subject has, by the Federal Constitution, been 
committed to the exclusive control of Congress. The profession will 
watch the decision of this case by the Supreme Court of the United 
States with great interest. 


ConstituTiIonAL Law: FEDERAL Taxation oF Sates UPoNn 
-Boarps or Trapg. — The so-called ‘‘ War Tax Law”’ of June 13th, 
1898,! laid a stated tax per hundred dollars upon all sales, agreements 
of sale, and agreements to sell, made on exchanges or boards of trade. 
In several cases which were heard together in the Supreme Court of the 
United States at its last term, the court unanimously held that such a 
tax was not a ‘‘ direct tax ’’ within the meaning of the Federal Consti- 
tution, and might therefore be levied without any apportionment among 
the States, and the court overruled other objections to the statute, 
founded on constitutional grounds.? Mr. Justice Peckham, who wrote 
the opinion of the court, was not personally embarrassed by any utter- 
ance made by him in the Income Tax Case. The learned justice said: 
‘* We think this tax is, in effect, a duty or excise laid upon the privilege, 
opportunity, or facility, offered [afforded?] at boards of trade or ex- 


1 30 U. S. Stat., Chap. 444. 2 Nichol v. Ames, 173 U. S. 509. 
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changes for the transaction of business mentioned in the act. It is not 
a tax upon the business itself which is so transacted, but it is a duty 
upon the facilities made use of and actually employed in the transac- 
tion of the business and separate and apart from the business itself. It 
is not a tax upon the members of the exchange, nor upon membership 
therein, nor is it a tax upon the sales generally. The act limits the tax 
to sales at any exchange, or board of trade, or other similar place, and 
its fair meaning is to impose a duty upon those privileges or facilities 
which are there found and made use of in the sale at such places of any 
product or merchandise.”’ ! 

It is notable that whilst the Supreme Court thus ingeniously define 
the nature of the tax, the statute itself defines it by calling it just what 
it is, in the following language: ‘* Upon each sale, agreement of sale, or 
agreement to sell, any products or merchandise at any exchange or 
board of trade, or other similar place, either for present or future de- 
livery, on each one hundred dollars in value of said sale, or agreement 
of sale, or agreement to sell, one cent,’’ etc. And so, throughout the 
whole section, wherever the subject of the tax is spoken of, the words 
used are ‘‘ sale, agreement of sale, or agreement to sell.’’ It might be 
supposed that the court which had the courage to overthrow the Fed- 
eral Income Tax Law, would have squarely faced the question whether 
this tax, in the character which it really assumed and professed to 
assume, was or was not a ‘‘ direct tax.’’ But times hadchanged. The 
country had just passed the throes of a foreign war, and public opinion 
was in no condition to endure any interference by the judicial branch 
of the government with the methods adopted by the legislative branch 
to raise revenue for the prosecution of that war. Possibly the court 
may have heard an echo of the debate in the Senate on this war rev- 
enue bill, in the course of which Senator Gorman was asked by a 
brother Senator whether some portion of it did not contravene the In- 
come Tax Decision. His confident reply was: ‘‘ The Supreme Court 
will not dare to declare this measure unconstitutional. If it does, the 
decision will not destroy the law, but will destroy the court.’’ That 
prophesy was realized in the above decision. 


Evipence: ExctaMATIONs OF AN InJuRED WHILE ASLEEP NOT 
ApmissrB_te.— In Plumner v. Ricker, the plaintiff, a young boy, claimed 
to have been attacked and bitten by the defendant’s dog. For several 
days after the alleged attack and bite, the boy was in a highly nervous 


1 [bid., p. 19. 2 41 Atl. Rep. 1045. 
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condition. The father of the boy testified that for some nights there- 
after the boy would make exclamations in his sleep, especially when 
dropping into a drowse, such as ‘‘ take him off,’’ ‘‘ the dog is biting 
me,’’ and the like. The Supreme Court of Vermont held that the ad- 
mission of evidence of these exclamations was error. The observations 
of Mr. Justice Start, who writes the opinion of the court, are interest- 
ing but by no means conclusive. He proceeds upon the idea that, like 
dreams, they are involuntary and proceed from no responsible source. 
But the fact that they are involuntary and proceed from no responsible 
source, may be an argument in favor of their admission, since that 
negatives the conclusion of invention and fraud. Any man of sense, 
investigating the matter out of court, would regard them as eviden- 
tiary ; and in such a case there cannot be two kinds of sense, common 
sense and legal sense; for whenever legal sense departs from common 
sense it becomes nonsense. If the expressions had been delivered while 
awake, they would not be admissible because in the nature of a narrative 
of a past transaction, and hence no part of the res geste. If, on the 
other hand, the boy was old enough to concoct a story under the in- 
fluence or instruction of his father, and deliver it in the form of ejacu- 
lations while asleep, this would afford a reason for excluding evidence 
of the exclamations. If there is any sound ground for excluding such 
evidence, it is the danger of fraud. If the boy was very young, if he 
continued for several days in a state of nervous excitement superinduced 
by some assault or other, and if he made these ejaculations in his sleep 
under circumstances precluding the idea of invention and fraud, they 
would furnish strongly evidential circumstances tending to show that he’ 
had been assaulted by the dog that he wanted them to ‘‘ take off.’” They 
would be regarded as verbal acts connected with the assault, and not as 
being in the nature of historical statements. Every physician would re- 
gard them as evidentiary. Every man of sense and experience would so 
regard them ; and while they might or might not furnish cogent evidence 
and might be explained as due to other circumstances, yet the jury would 
be entitled to consider them. The tendency of modern jurisprudence 
is not further to narrow the exclusionary rules of evidence which fur- 
nish so strong an imputation upon our law, but to allow a jury to con- 
sider, on a contested issue, whatever a man out of the jury box would 
want to know, if he were required, for his own purposes, to form a 
conclusion as to that issue. 
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CORRESPONDENCE. 


FLAWS IN THE BANKRUPTCY LAW. 


To the Editors of the American Law Review: 

Last year I called the attention of the public, through the Brooklyn Eagle, 
to a manifest flaw in the recent Bankruptcy Act. The purport of the press 
comments thereon about that time was that pursuant to said act only honest 
bankrupts could be discharged from their debts. It should be hoped that such 
comments were correct, but let us see if they were. The following is from 
that act: — 

SECTION 17. Debts not Affected by a Discharge. — (a) A discharge in bankruptcy shall 
release a bankrupt from all of his provable debts except such as (1) are due as a tax levied 
by the United States, the State, county, district, or municipality in which he resides; (2) 
are judgments in actions for frauds, or obtaining property by false pretenses or false 
representations, or for willfal and malicious injuries to the person or property of another; 
(3) have not been duly scheduled in time for proof and allowance, with the name of the 
creditor if known to the bankrupt, unless such creditor had notice or actual knowledge of 
the proceedings in bankruptcy; (4) were created by his fraud, embezzlement, misappro- 
priation or defalcation while acting as an officer or in any fiduciary capacity. 

One who reads the section quoted would be likely to conclude that it is as 
suitable for the purposes for which it should have been intended as the press 
notices indicated, but, on reading the fourth subdivision of section 17 one may 
observe that debts created by the fraud, embezzlement, misappropriation, or 
defalcation of a bankrupt while acting as an officer or in any fiduciary capacity 
cannot be affected by a discharge, and on reading the whole of section 17 one 
may find that debts created by the fraud, embezzlement, misappropriation, or 
defalcation of a bankrupt when not acting as an officer nor in a fiduciary 
capacity, may be discharged. Such may not be the purpose of the law, but 
such is the purport of the words of section 17, inconsistent and incredible as 
they may seem. Itis noteasy to imagine why a law of the United States should 
make such a distiuction or show such a preference, thus creating inequality in 
law, while any person who is guilty of embezzlement, misappropriation, or 
defalcation in the State of New York (no matter whether such person was or 
was not acting as an officer or in a fiduciary capacity), is liable to serve a term 
in State prison therefor. If the logical meaning of the words “fiduciary 
capacity ’’ could be effective the situation might be improved, but the numer- 
ous and conflicting decisions of the courts make the legal significance of those 
words of doubtful quality and uncertain quantity. If the last ten words of 
section 17 had been omitted therefrom, debts of like character would have 
been placed on a like basis in law. 

Another correspondent of the Brooklyn Eagle, signing the initials R. C., 
wrote to that paper to the effect that he had read with care section 17 of 
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the act and many decisions bearing upon the words of that section, and he 
concluded that my points were well taken. And he added: — 


Further, the part of subdivision 2, section 17, which provides that judgments in actions 
for fraud shall not be affected by a discharge implies that in an action for fraud to which 
there is not and cannot be any answer or defense, the debtor may be discharged if judg- 
ment has not been entered, unless such debt was created by the fraud of the debtor while 
acting in a fiduciary capacity. Such is law, but it does notseem like equity. Small wonder 
that criticism should follow such legislation. 


Possibly, if some of your learned readers will take the pains to look into the 
matter, they will echo the same sentiment. 


A. 
BROOKLYN, N. Y. 


A CIVIL SERVICE EXAMINATION FOR LEGISLATORS. 


To the Editors of the American Law Review: 
It is a well-known fact that any person desiring a position in the Civil Ser- 
vice must pass a rigid examination prescribed by law. Only through thorough 
and searching examination can a license be obtained to practice any profession. 
Learning seems to be a necessity to every one excepting him who aspires to a 
seat in the General Assembly. He does not need to know anything, the law 
having even provided an officer whose duty it shall be to inform the legislators 
what their own enactments mean and whether or not they conform to the Con- 
stitution. A very large per cent! of our legislators could not pass the exami- 
nation for the sixth grade in our public schools and would utterly fail to obtain 
positions even as mail carriers if subjected to examination. This condition 
urgently demands reform, and there is certainly talent enough at the bar to 
consummate said reformation. 
M.L. G. von THUMMEL. 


LAW AS SHE IS WRIT. 


To the Editors of the American Law Review: 

The layman often wonders why his lawyer has so much difficulty in advising 
him as to what the law is, even after consulting the books. If he would occa- 
sionally consult those books himself, he would, perhaps, understand why the 
poor lawyer, after a bout with them, is frequently more hopelessly at sea than 
when he began. The law book writer is apt to be looked down upon by the 
successful practitioner, as the skilled mechanic looks down upon the boy who 
sharpens his tools, and a good many writers apparently endeavor to live down 
to the reputation of the craft. Their works are mere jumbles of the digests, 
hastily ranked together, without the exercise of any discrimination and without 
any conscientious regard for the duty of the author to his reader. In the 
hands of such a writer conflicting decisions are set down side by side, without 
any effort to discover the grounds on which the different courts have pro- 
ceeded in arriving at hostile conclusions, to reconcile them if possible, or to 
point out, if there is an absolute conflict, the sounder course of reasoning. 
An entire series of text-books has been published, apparently with financial 
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success, in which discussion by the author is almost suppressed and the 
decisions of the courts are cut down to the naked bones. They are mere « 
collections of points, and frequently the points point in every direction, like the 
spines of a hedgehog. Perhap3, as a good tabulation of the cases, such a work 
has some vaiue:; but it is absurd to call it a text-book. 

These observations are suggested by an examination of a book on a topic 
hitherto treated of incidentally only in the books of the law, and which, conse- 
quently, afforded the opportunity that does not often come to the legal author, 
of making a book which will so completely fill the niche that no one will seek 
to usurp his place. One of many equally happy instances of jadicious digest- 
ing is herewith offered to the reader: ‘‘ In the case of the County of Warren v. 
Marcy,) decided in 1877, Justice Bradley delivering the opinion of the court, 
went into a very learned and elaborate discussion upon the whole subject of 
the law of lis pendens. That was a case brought by Marcy against the county 
and its officers, to enjoin the issuance or delivery of railroad aid bonds, and the 
principal question in the cise was whether the law of lis pendens applies to 
such bonds or negotiable paper. The learned Justice, speakiug for the court, 
refers to the leading case of Murray v. Ballou, and concurs with the conclusions 
of Chancellor Kent, in respect to the docrine of lis pendens, as elaborated in 
that and other cases decided by that learned Chancellor. He also discussed 
other leading cases in various States of the Union, and reaches the conclusion, 
in accord with all the authorities, that the rule of lis pendens does not apply to 
negotiable paper, and affirming the doctrines of lis pendens generally upon 
other questions. This case of Warren County v. Marcy may be regarded asa 
leading case upon this branch of the law in this country.”’ 

Why, pray, a leading case? All that the learned author tells us in this para- 
graph is that the case holds, in accordance with all the authorities, that the 
doctrine of lis pendens does not apply to negotiable instruments. That the 
judge concurs with Chancellor Kent in doctrines whose nature is not disclosed, 
and that he affirms the doctrines of the law of lis pendens generally upon other 
questions, are statements which have as much value to the busy lawyer search- 
ing for materials for a brief as would be the statement that the opinion was 
written in three hours and a half, with a stub pen and on super-calendered 
linen paper. 

Another literary gem: ‘“‘ McCutchen v. Miller? * * * was acase wherea 
creditor’s bill had been filed and a receiver appointed to take charge of slaves, 
alleged to have been fraudulently sold on execution against the defendant; 
and before the slaves were seized by the receiver, delivered by the execution 
purchaser to a third party. There was some question as to the lien of the 
judgment upon which the creditor’s bill was based, it being contended that the 
pending of the creditor’s bill was not binding upon the property; so that the 
facts of that case should constitute an exception to the general rule of notice 
lis pendens. It would seem that the decision of the majority of the eourt is 
not sound; and that the dissenting opinion of Justice Handy of the same court, 
in the same case, declares the law as it is.’’ Itis possible that our learned 
readers may be able to discover from this lucid abstract what the court 
decided, on what facts they decided, and the reasons they gave for so deciding; 


197 U. 8. 96. 2 31 Miss. 83. 
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but the writer is willing to pass it on to the Philadelphia bar, whose profes- 
sional acumen has become proverbial. 

For fear that this statement of the point decided in this case may not be fully 
understood, the learned author gives another statement elsewhere, as follows: 
‘The Supreme Court of Mississippi the case of McCutchen v. Miller which 
involved the title to slaves sold pendente lite to Miller, while in the State of Louis- 
jana, gave the subject of the application of the doctrine of lis pendens to chattels 
careful consideration, and Justice Fisher, in delivering the majority opinion of the 
court, says: ‘ The rule had its origin in controversies touching real estate; but 
it may be conceded, that at this day it applies with equal force to controversies 
in regard to personal property.’ The able dissenting opinion of Justice Handy 
is in accord with the opinion of the majority of the court[s] on this question; 
and, after referring to Lord Hardwicke’s decision in Edgell v. Haywood, he 
says: ‘It is well settled by authorities ia this country that, if a creditor files 
abill * * * he acquires a specific lien by filing the bill, etc.”’ 

Anyone who don’t know just what was decided ia McCutchen v. Miller, after 
reading these two lucid abstracts, would better go hang. 

If it were worth while, other and more glaring faults might be pointed out, 

such as setting out the same decision at length in different chapters of the 
* books, giving an inadequate statement of the facts of the case, so that the 
statement of what the court held is utterly valueless to the reader; and last, 
but not least, a table of cases which does not refer the reader to the pages on 
which they are cited. As to whether any table of cases is worth what it costs 
is a matter of grave debate among lawbook makers; but a table of cases of 
this kind is about as valuable as a steam-heating plant in the middle of the 
Sahara. 

The writer does not wish to pillory an individual for the faults common to a 
large class of legal authors. That a few bricks from the Tower of Siloam fall 
in his vicinity does not indicate that he is more guilty thanthe others. Indeed, 
many pages of the work are written in the best style of legal authorship, and a 
judicious exercise of the pruning knife will make the second edition valuable 
to the profession. We have fallen afoul of it merely because it happened to 
come first to hand and furnished an appropriate text for a discourse on the 
sins of hack writing. It is not in the power of every writer to make a great 
book, but he can make a thorough one, an honest one, and a useful one if he 
will; and the profession should not tolerate anything that does not come up to 
this standard. zt. W. B. 
CHIcaGo. 


[Query: Does it belong to the ‘* Hackbook Series?’’ — Eps. Am. 
Law Rev. ] 
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BOOK REVIEWS. 


A TREATISE ON THE AMERICAN LAW OF ADMINISTRATION. —By J . G. WOERNER. Second 
Edition. In two Volumes. Boston: Little, Brown and Company. 1899. pp. 1501 and 
elxxil. Price, $12 net. 

A second edition of this very practical and very comprehensive work of Judge 
Woerner will be welcomed most heartily by the bench and bar throughout the 
country. The first edition was published just ten years ago, and the present 
edition shows that much labor has been bestowed upon it; and this labor, as 
stated in the preface, is the sole labor of the author and his son, ‘ who, it 
may be added, took an important part in the. preparation of the first edition, 
and was thoroughly familiar with the work from its inception.”’ The editors 
further say: ‘‘In adapting the present edition to the changes wrought by ten 
years of development in this live subject, some alterations have been made 
and a few portions rewritten. Besides which the constant use of the book in 
their own practice has enabled the editors to detect some defects and remedy 
the same in this edition. A number of articles on practical subjects in ad- 
ministration matters occurring in the active practice of the profession have 
been added, or much enlarged upon, and will, we hope, prove a welcome 
feature. Great care has been taken in collating the authorities. It is safe to 
say that every decision on our subject, officially reported in the interim since 
the first publication, has been carefully examined, involving an enormous 
amount of labor and of time, and from amongst them all, nearly 5,000 new 
cases have been selected with painstaking discrimination and added to the 
work. The statutes referred to have also been sedulously compared and 
brought down to the time of the revision. We are confident that the law of 
administration is given as it stood in this country at the time of sending the 
copy to the printer.” 

The completeness of this work is indicated by the table of cases, which in 
this edition includes references to about 20,000 decisions, — many of them, of 
course, cited more than once. This great mass of lawis systematically arranged 
by Titles which are divided into parts, books, and chapters. 

Title I. treats of the devolution of property on the death of owner: /irst, as 
determined by the act of the owner, by testamentary disposition; or by gifts 
executed in anticipation of immediate death; second, by operation of law. 

Title II. treats of the instrumentalities effecting devolution: jirst, of the tri- 
bunals controlling the administration of the estate of deceased persons; and 
second, of the office of executors and administrators. 

Title III. treats of devolution to the legal representatives: first, of the estate 
without official representation; second, of the induction to the office of executor 
and administrator; and third, of the property to which the title of executors 
and administrators extends. 

Title IV. treats of the duties of the personal representative in respect of the 
estate: first, of acquiring possession of the estate; second, of the management 
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of the estate; third, of the privity among executors or administrators of the 
same estate. 

Title V. treats of the payment of debts by executors and administrators: 
Jirst, of the priority of demands against the estates of deceased persons; second, 
of the common law system of paying debts of deceased persons; third, of the 
system of paying debts of deceased persons under American statutes. 

Title VI. treats of legacies and devises: jirst, of ascertaining the meaning 
of wills; second, of carrying wills into effect. 

Title VII. treats of the application of the assets for the payment of debts and 
legacies: first, of the liability of real estate for the debts of deceased persons; 
second, of the relative liability of assets to creditors and legatees. 

Title VIII. treats of accounting and settlements by executors and adminis- 
trators. 

Title IX. treats of the close of the administration; first, of distribution to 
legatees and next of kin; second, of the estate after official administration. 

No mention is made above of the subjects of the different chapters, of which 
there are sixty-three. 

Ten years ago upon the publication of the first edition of this work, the 
REVIEW ! had a long notice of it, and earnestly recommended it to the favor of 
the profession. It was then stated that the author had been probate judge of 
the city of St. Louis for nearly twenty years; that for about ten years before 
that publication the author had been engaged in the preparation of his work, 
and during this period had been one of the habitues of the Law Library in St. 
Louis, and of the State Library in Jefferson City; and we can also state that 
the author has spent much time upon his second edition in the Social Law 
Library in Boston. In our former review we said: ‘‘ The practical lawyer 
must not be frightened away from this work by the somewhat metaphysical 
discussion which is found in the opening or introductory chapter entitled: ‘ Of 
Property in General.’ The theories developed in this chapter follow the views 
of Hegel, put forth in his Philosophie des Rechts. We frankly confess toa 
prejudice against German philosophy, and admit with equal frankness our 
ignorance of it, — from which the reader is at liberty (or not, as he pleases), 
to draw the deduction tbat our ignorance of that philosophy is the foundation 
of our prejudice against it. Wherever we have touched it it seems to us as 
unsubstantial as the froth on a glass of beer. We doubt whether the study of 
that so-called philosophy assists the mind in the analytical work of a law 
writer. The conception of law being the common will, and that in the owner- 
ship, use, and voluntary divestiture of my property I realize my will, are concep- 
tions which we humbly think are destitute of value in judicial inquiries. This 
species of speculation, we venture to believe, has neither beginning nor end, 
foundation nor superstructure, length, breadth, nor middle: — 


a dark, 
Illimitable ocean, without bound, 
Without dimension, where length, breadth and height, 
And time and place are lost.’ 


* * * This opening disquisition rather exhibits the author as a philo- 
sophical inquirer, and lifts him above the grade of a mere digester of points 


1 Vol. 28, pp. 470-475. 
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and authorities. The reader must not suppose that this philosophy tinges to 
any extent his text beyond this opening chapter. On the contrary, his work 
is eminently practical. He has illustrated in it in a peculiar degree that 


*‘— patient, slow, exhausting thought’ 


which has sd distinguished the scholars and investigators of Germany during 
the last hundred years.” 

The reputation established for this work during the past ten years fully con- 
firms the good opinions of it we expressed in our former review; and the work 
has now been made still more valuable by the thorough revision of it in the 
present edition. 


NEw YORK STATE BAR ASSOCIATION. — Twenty-Second Annual Meeting. Proceedings 
of New York State Bar Association held at the City of Albany, January 17-18, 1899, with 
reports for the year 1898. Albany, N. J.: Weed-Parsons Printing Company. 1899. 
pp. 513. 

The opening address by the president of the Association, Simon W. Rosen- 
dale, was devoted to a general review of several topics of interest, the judi- 
ciary, code revision, lawyers’ registration act, legal education, and admission to 
the bar. 

The evil consequences of too many oaths were set forth in a paper by Robert 
Earl. In conclusion he says: “ Abolish all promissory oaths. Such oaths are 
absolutely useless. What public officer is ever restrained from malfeasance in 
the office by an official oath? ”’ 

A case of Lese Majestatis in New Amsterdam in 1647 was presented ina 
paper by Amasa A. Radfield. 

Oliver Wendell Holmes, Justice of the Supreme Judicial Court of Massa- 
chusetts, delivered an admirable address on Law in Science and Science in 
Law. It is impossible to give any adequate idea of this thoughtful discourse, 
except by reproducing it in full; and a cursory reading of it would leave the 
ordinary reader almost as ignorant of the profound meaning and application 
of this address as he was before reading it. We quote a single paragraph in 
regard to the process of historical explanation as applied to law, in which the 
learned Justice says that he does not consider the student of the history of 
legal doctrine bound to have a practical end in view; that he may well pursue 
it simply as a great anthropological document, the changes in which denote 
the changes in the dominant ideals-of men from century to century; and that 
historical study for such ends becomes science in the strictest sense. ‘‘ His- 
torical explanation has two directions or aspects, one practical and the other 
disinterestedly scientific. I by no means share that morality which finds ina 
remoter practice the justification of philosophy and science. I do not believe 
that we must justify our pursuits by the motive of social well-being. If we 
have satisfied ourselves that our pursuits are good for society, or at least not 
bad for it, I think that science like art may be pursued for the pleasure of the 
pursuit and of its fruits, as an end in itself. I somewhat sympathize with the 
Cambridge mathematician’s praise of his theorem, ‘ The best of it all is that it 
can never by any possibility be made of the slighest use to anybody for any- 
thing.’ I think it one of the glories of man that he does not sow seeds and 
weave cloth and produce all the other economic means simply to sustain and 
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multiply other sowers and weavers that they in their turn may multiply, and so 
ad infinitum, but that on the contrary he devotes a certain part of his economic 
means to uneconomic ends — ends, too, which he finds in himself and not else. 
where. After the production of food and cloth has gone on a certain time, he 
stops producing and goes to the play, or he paints a picture or asks unanswera- 
ble questions abont the universe, and thus delightfully consumes a part of the 
world’s food and clothing while he idles away the only hours that fully account 
for themselves.”’ 

The able paper on ‘* Our Right to Acquire and Hold Foreign Territory ” by 
Charles A. Gardinier, we have already republished in the Review. 

A paper on the Constitutionality of Inheritance Tax Laws was read by Chris- 
topher G. Tiedeman; one on Legislative Competition for Corporate Capital, 
by Charles F. Bostwick; one by Adelbert Moot on Holding up Estates; one by 
Clarence D. Ashley on Methods of Legal Education in the State of New York, 
and one by Wilbur Larremore on Interstate Crime and Interstate Extradition. 

There was an important report of the committee on Code Revision, J. New- 
ton Fiero being the chairman; andan interesting debate on the Stenographers’ 
Bill proposed in the Legislature, to oppose which in the name of the Associa- 
tion a committee was appointed. 

The annual banquet of the Association must have been a highly enjoyable 
occasion. The speaking was very interesting. Governor Roosevelt among 
other things said: ‘‘1 am particularly glad to have the chance of speaking to 
you to-night, because you represent that body of citizenship, which, more than 
any other, has weight and influence in shaping the conduct of our social and 
legislative development. * * * Iam a loyal party man, but I believe very 
firmly that I can best render aid to my party, by doing all thatin me lies to 
make that party responsive to the needs of the State, responsive to the needs 
of the people, and just as far as I work along those lines I have the right to 
challenge the support of every decent map, no matter what his party may 
be. * * * Tearnestly hope that all of you here will thoroughly appreciate 
what you now know in the abstract, but what we none of us realize entirely in 
practice, that here in this government it is not the public officials that really 
govern, it is the people themselves. It is the people who must make their 
ideals take tangible shape. You govern just as much if you decline to let your 
weight be felt for decency, as if you make it felt outright for what is bad. 
You are just as responsible. You, the leaders of the people, you, the people, 
are just as responsible for what goes wrong, whether it is because you actively 
favor the wrong or because you sit supinely by and let the wrong triumph 
without checking it. Appreciating to the full the heavy weight of responsibil- 
ity that rests upon me as it does upon every other servant of the common- 
wealth, appreciating the weight of responsibility that rests upon the executive 
Officers of the State, a weight only less heavy than that which rests upon the 
judges, appreciating that, I ask you in turn to appreciate that an even heavier 
load of responsibility rests upon each and all of the private citizens of this 
commonwealth, to see that decency, that honesty, that righteousness, that 
courage are triumphant in the government of this State.’’ 

Chief Judge Parker referred to the days when he was on the circuit, and 
of the delightful times the lawyers and judges had together in the evenings 
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telling stories of celebrated characters in the profession: ‘‘ Certainly we 
always have glorious times at the circuit, times never to be forgotten, for 
you know there is one peculiarity about the lawyer —he never is able to find 
in any other profession, or in any other of the walks of life, men who are 
quite as congenial to him as the members of his own profession, and so you 
can readily understand how it is that judges, who at one time at least were 
lawyers, have great pleasure on these occasions, when the Bar Association gives 
them the opportunity, tograsp by the hands the old friend of the profession 
and of those with whom they would be friends.”’ 

The Chief Judge told some good stories which we may quote elsewhere. 

This report of this Association is printed in larger type than that used in 
previous volumes, and makes a substantial volume of 511 pages, containing 
also good engraved portraits of all the presidents of the Association fromthe 
earliest in 1876 down to the present year, fifteen in number. 


LECTURES ON THE FOURTEENTH ARTICLE OF AMENDMENT TO THE CONSTITUTION OF 
THE UNITED STATES. — Delivered before the Dwight Alumni Association, New York, 
April-May, 1895, by WILLIAM D. GUTHRIE, of the New York Bar. Boston: Little, Brown 
and Company. 1898. pp. 265 and xxviii. Price, 8vo, Cloth, $2.50 net. 

These lectures, five in number, delivered before the Dwight Alumni Asso- 
ciation in 1898, are published in their original form. They were intended to 
outline the scope of the Fourteenth Amendment. The author modestly says 
in his preface: “I appreciate that the subject is not treated scientifically, 
and that there are defects of order and grouping; and I realize imperfections 
of style, somewhat unavoidable in an oral discussion, which I would have 
tried to avoid in a treatise on the subject. Some of those who listened to 
the lectures have urged that they be published in the original form, and 
believe that they contain matter which will be interesting and useful to the 
profession. I have therefore ventured to publish them as delivered. 

The subjects of the lectures are as follows: — 

I, Of the History of the Fourteenth Amendment. II. The principles of Con- 
struction and Interpretation. III. Of Due Process of Law. IV. Of the Equal 
Protection of the Laws. V. Of the Rules of Practice. 

The cases cited, about a thousand in number, are almost exclusively cases 
decided by the Supreme Court of the United States, ‘‘the tribunal where all 
questions of individual liberty and property rights are now finally determined.”’ 
There are many important cases in the State courts and in the lower Federal 
courts which should be consulted by all students, but, says the author, ‘I 
have referred to only a few of these.’’ 

These lectures are not merely of interest to students of the Constitution, but 
are of practical use to the courts and the profession, for in the United States 
courts the cases involving the interpretation of the Fourteenth Amendment, 
include the greater part of all cases involving constitutional questions. As 
our author says: ‘‘ Our constitutional history during the last thirty years with 
comparatively few exceptions, may be. said to be but little more than a com- 
mentary on the Fourteenth Amendment, which indeed nationalized the whole 
sphere of liberty. This great amendment to the Federal Constitution has 
done more than any other cause to protect our civil rights from invasion, to 
strengthen the bonds of the Union, to make us truly a nation, and to assure the 
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perpetuity of our institutions. * * * The deliberate purpose of the amend- 
ment was to enforce on every foot of our soil rules of equality before the law 
and the rights of person and property, and to make certain that those rules 
could nevermore be violated according to the views or caprice of local major- 
ities. The limitations imposed upon the States by this amendment are uni- 
versal in their application. They are directed against any and every mode and 
form of arbitrary and unjust State action, whether legislative, executive, or 
judicial; yet they take away no power which any free government should ever 
employ. * * * The only provisions of the original Constitution which pro- 
tected fundamental rights in the States were those entitling the citizens of each 
State to all the privileges and immunities of citizens in the several States, and 
guaranteeing a republican form of government in every State. This guaranty 
of a republican form of government was called by Sumner ‘the sleeping giant 
of the Constitution.’ Yet these provisions, because of their vagueness, were 
found to be insufficient to afford protection against unequal, oppressive, or spoli- 
ative legislation on the part of the State. In fact, prior to the adoption of the 
Fourteenth Amendment, private property might have been confiscated and vested 
rights denied by the States, and yet the sufferer could have found no protection 
in the Federal tribunals. The arbitrary exercise by local legislatures, courts, or 
executive officers of power affecting life, liberty, or property could not be 
redressed or checked by the national judiciary except in the case of bills of 
attainder or laws impairing the obligation of contracts. The prohibition 
against ex post facto laws referred only to criminal cases. Rights considered 
essential in our system of government and vesting as matter of right in each 
individual, could be abridged or denied by the State legislatures and judiciary, 
and there was no appeal to the Supreme Court of the United States. The 
fact that the powers of the States might be thus arbitrarily and oppressively 
exercised without redress constituted a grave menace to the perpetuity of the 
Union. This was, indeed, the inherent weakness in our original system of 
dual government, It was to cure this weakness, and to remove all opportunity 
for abuse of State power, that the Fourteenth Amendment was adopted.” 

These lectures are interesting reading throughout. They are an important 
contribution to the literature of constitutional law, and lead us to have most 
agreeable anticipations regarding ‘‘ a more comprehensive and useful book 
upon this important subject ’’ partially promised by the author. 

The lectures are dedicated to Joseph H. Choate, ‘‘ Whose splendid talents 
and forensic triumphs are the pride and inspiration of the American bar.” 


THE LAW OF PARTNERSHIP, INCLUDING LIMITED PARTNERSHIPS. By FRANCIS M. BuR- 
DICK, of the Columbia University School of Law, 12mo. Cloth, $2.50 net; law sheep 
$3.00 net. pp. 422 and lii. Boston: Little, Brown, and Company. 1899. 

The author is well known as a professor of law, as the author of a book on 
the Law of Sales of Personal Property and as the editor of a volume of Cases 
onthe Law of Sales and a volume of Cases on the Law of Partnership. Pro- 
fessor Burdick states in his preface the general plan of his work, saying: — 

“This book is the result of an attempt to state clearly and concisely the 
principles of Partnership Law, with an especial view to the needs of the stu- 
dent, as these have revealed themselves to the writer during his repeated dis- 
cussions of the subject in the lecture-room. It isa branch of the law which 
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has never proved particularly simple or easy for students, and the writer is 
fully conscious that he has not wrought any radical change in its nature. He 
has tried to point out the chief sources of difficulty and to save the student 
from needless perplexity. While he has not hesitated to criticise respectfully 
judicial decisions, which appear to him unsound or confusing, nor to avow his 
own opinions upon controverted points, he has striven not to theorize unduly, 
but has sought to state the law as it is.’’ 

The Introduction is devoted to Partnership as ‘‘ A Modern Branch of English 
Law ’’ and “ Incongruous Elements in English Partnership Law.’’ Then fol- 
low chapters on “‘ The Formation of a Partnership; ’’ ‘‘ Partnership as to Third 
Persons; The Nature of a Partnership;" Powers of Partners,” Rights 
and Remedies of Creditors; ’’ ‘* Duties and Liabilities of Partners Inter Se,” 
and ‘‘ Dissolution of Partnership;’’ Accounting and Distribution,” the last 
chapter being devoted to “‘ Limited Partnerships.”’ 

The chapters where necessary are divided into sections with a title in small 
capitals, full-faced, and these again are subdivided into parts marked by small 
capitals, and these again into parts with titles in italics. This division and 
arrangement of material aids in presenting the whole subject systematically 
and clearly. 

The reading of several portions of this book leads to the conclusion that it 
is admirably adapted to the use of students of the law. . 

The author’s style is clear and simple, his statements of the law concise, yet 
easily understood, and his treatment of conflicting theories judicious. 

The provisions of the Bankruptcy Law of 1898, which make some important 
and even radical changes in the law of partnership, have been taken into con- 
sideration in those parts of the subject affected by these provisions. 

In the chapter on limited partnership, it was not practicable to state the 
provisions of the statutes or even to point out the differences between the 
statu'es of the several States; but the general principles involved in this form 
of partnership are well stated. 


This book is well up to the high standard of several volumes of the Students’ 
Series. 


THE DREYFUS STORY. — By RICHARD W. HALE, of the Boston Bar. 


‘Report me and my cause aright 
To the unsatisfied.” 
— Hamlet, v: 2. 
Boston: Small, Maynard & Company. 1899. pp. 68. Price, 50 cents. 


Alfred Dreyfus, a native of Alsace came to Paris in 1874, received a military 
education and in 1892 graduated from the “‘ School of War’’ with honor, which 
entitled him to an assignment to official duty on the general staff of the army 
and to preliminary successive details in its separate departments. He was 
married and had a comfortable income. On October 13, 1894, he was ordered to 
present himself at the Ministry of War in civilian clothes. He was severely 
questioned but not informed of any charges against him. He was arrested the 
next day. The preliminary investigation as well as the arrest was in charge of 
Commandant Du Paty de Clam, who during the rest of the month made almost 
daily examinations and tests of handwriting. The trial by court-martial 
took place December 20, 1894. It was secret. He was found guilty of deliv- 
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ering to a foreign power, documents concerning the national defense, and was 
condemned to perpetual banishment. From this conviction an appeal was 
claimed but not allowed. 

The memorandum of documents claimed to have been so communicated is 
known by the name of the “‘ bordereau.’’ The evidence against Dreyfus con- 
sisted for the most part of the testimony of handwriting experts. Among 
them was M. Bertillon, the celebrated criminologist, whose final theory was that 
the ‘‘ bordereau ” was an imitation by Dreyfus of his own handwriting, made 
with the idea that by this trick he could safely avoid conviction. There was 
also considerable military evidence to the effect that the accused was a prying 
person in the department. 

As to the legal situation we quote from Mr. Hale: “In the first place, 
except so far as the law may point out a definite road to a revision of the ver- 
dict, the judgment is conclusive in law as the final settlement of the issue there 
tried. The French phrase for this is chose jugée. The English and American 
lawyers recognize the same principJe, and use the Latin phrase res judicata. 
In our law the principle is usually stated with the following limitations in 
about the following form: A judgment, unreversed, is conclusive on all the 
issues involved in it as between the parties. This principle, French or English, 
in its general application, commends itself to any one’s intelligence. Any lay- 
man will accept it except a litigant who has been beaten and feels its effect. 
One cannot go on with successive trials until all parties have had enough. 
There is no logical point to stop except at the end of the first properly con- 
ducted trial. And there is no logical point to stop discussion of the question 
whether the trial is properly conducted short of the express reference of 
that question for decision to the proper appellate court by an appeal such as 
the one Dreyfus took. These remarks apply to the general application of the 
principle. It may be a question whether any exception is desirable; I believe 
that one is in criminal cases. The French law contains such an exception, 
while English and American law seems to me distinctly inferior in lacking any 
such provisions. For an instance of American law, I cite the case of Greene 
against Greene,! where that great lawyer and judge, Lemuel Shaw, laid it 
down that a woman who could prove that a divorce had been obtained by her 
husband by deliberate fraud and perjury could not have that divorce annulled, 
because the judgment of divorce was conclusive against her. Greene against 
Greene is a civil case between private parties. There is no doubt, however, 
the same principle applies in criminal cases. * * * Of course, English and 
American law, being practical, finds a way out of this in criminal cases by the 
use of the irresponsible prerogative of pardon. That, in legal theory, is an 
act of grace to the guilty; and it does not seem to me to be as good relief for 
the innocent as the French method of relief in the courts. 

“The French Court of Cassation has the powers of an ordinary appellate 
court, — powers, that is, to determine questions of law on appeal from the 
local and lower courts. That is its chief and normal function. In that its 
position corresponds tothat of our Supreme Court. It has aleo powers of 
‘revision’ in criminal cases, designed to meet the needs of cases like the 
Dreyfus case, and to do justice to them.” 

Revision may be had on four different grounds; but the only ground on 
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which revision could be had in this case is that a new fact or new documents, 
‘unknown at the time of the first trial * * * tending to establish the 
innocence of the condemned person,’’ could be shown; but a revision on this 
ground can be had only on the petition of the minister of justice. 

The author proceeds in separate divisions of his book to take up the matters 
of “The Leakage of Evidence,” ‘‘ The Esterhazy Trial,” “The Zola Trials,” 
‘The Henry Confession’? and finally of ‘‘ Revision.” In the preliminary 
stage of the revision trial two things were alleged by the government as new 
facts within the meaning of the law: 1. The Henry forgery; 2. The expert 
handwriting evidence in the Esterhazy case. In that case the testimony of the 
experts was to the effect that the bordereau was undoubtedly in the handwrit- 
ing of Esterhazy, forced and traced with skill by Dreyfus to conceal his own 
authorship. This absurdity did not stand in the way of the acquittal of 
Esterhazy. Though the Henry forgery was two years after the Dreyfus trial, 
the fact that there was need of such a forgery to sustain the conviction of 
Dreyfus, as the author says “‘ implied that the prior evidence was not sufficient 
by itself. The moral suspicion is a new fact of serious value.’’ 

Mr. Hale wrote his book before the Court of Cassation had rendered its final 
decision. ‘*The Dreyfus party hope for a vindication. Most probably, and 
this is only a conjecture, the Court will take the middle course. It may deny 
revisions at the one extreme or proclaim the innocence of Dreyfus and even 
give him compensation at the other. The middle course —I think the safe 
middle course — would be to send him to a new trial. If the government will 
have the temper and patience to give him a fair trial, then the French nation 
will be able to say, whatever the verdict, that it has laws which Anglo-Saxon 


nations lack, and by means of which it has put to a final and judicial test and 
a just result an affair which has called forth the strongest of partisan feeling.” 

Mr. Hale is a well-trained and able lawyer, and his little book gives the 
general facts about this celebrated case in such a clear manner that he who 
runs may read and may ‘‘ understand just what Dreyfus did and what was done 
to him, and why there has been such an excitement about the whole business.” 


FOWLER’S REAL PROPERTY LAW OF THE STATE OF NEW YORK.— The Real Property 
Law of the State of New York, being Chapter forty-slx of the General Laws (passed 
May 12th, 1896; Chapter 547, Laws of 1896). With all amendments thereto, together with 
the report of the Commissioners of Statutory Revision thereon, the notes of the original 
revisers of the Revised Statutes on the original acts, and the full text of all the statutes 
codified in the Real Property Law. Also an introduction, notes of judicial decisions, and 
comments, expository and historical, on the text of the statutes. By ROBERT LUDLOW 
FOWLER, counsellor at law. New York: Baker, Voorhis & Company. 1899. 

The statutory law concerning real property in the State of New York has 
been collected, solidified, and re-enacted under the title of ‘‘ The Real Property 
Law,’’ Laws of New York, 1896, Chapter 547, General Laws of New York, 
Chapter 46. In dealing with this law, the author has adopted the historical 
method of exposition. The arrangement of the statute itself isfollowed. Each 
section of the statute forms a subdivision of the work and is printed in full in 
large type in the place of prominence at the head of the page. Immediately 
under it, in smaller type, is printed the full text of the statute which it dis- 
places. Then follow the comments of the editor, historical and expository, 
with citations of the judicial decisions bearing on the subject in the foot-notes. 
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This method of arrangement and treatment is useful alike to the student who 
seeks the reason for a law in the history of its growth, and to the busy practi- 
tioner who needs to know as quickly as possible the state of a law at a given 
period, and tends to make the work an aid to careful research as well as the 
“* ready reference book ’’ which it was intended to be. 

In an introduction the author devotes forty-four pages to a preliminary 
dissertation, treating of several features of archaic law of land and the leading 
principles of conveyancing at different epochs. 

An important feature is the appendices, which contain the reports and notes 
of the several revisers made to the Legislature, together with the original text 
of the Real Property Law, and a table showing the disposition of the laws 
repealed. 


PROBATE REPORTS ANNOTATED. VOLUME III. — Probate Reports Annotated: Containing 
Recent Cases of General Value Decided in the Courts of the Several States on Points 
of Probate Law, with Notes and References. By FRANK S. RICE, Counselor at Law. 
Author of “American Probate Law,” “Civil and Criminal Evidence,” and “ Modern 
Law of Real Property.’””’ New York: Baker & Voorhis Law Book Company. 1899. 

A work of this kind, to be generally useful, should confine itself to a selec- 
tion of cases of genera! value and authority, excluding cases which involve 
merely the construction of statutes which are local and peculiar. Not that 
cases should be excluded because they turn upon the construction of statutes, 
for the law relating to the probate of wills and the administration of the 
estates of deceased persons, is probably governed by statutes in every State of 
the Union. In making a selection of cases for such a work, the editor should 
therefore aim, in selecting those which turn upon questions of statutory con- 
struction, to select such as construe statutes which exist, in substance or in 
form, in all or most of the States. 

The other office of an editor of such a work which, if well performed, gives 
value to it in the hands of the judge and practitioner, is that of annotating the 
cases which are selected and printed infull. These annotations should be short 
treatises on the leading topic considered in the principal case. 

A cursory examination of this work would seem to indicate that the cases 
are fairly well selected. While the annotations do not seem to be equal to 
those inthe American State Reports, or to those in the Lawyers’ Reports Anno- 
tated, yet they evince considerable diligence, and promise to be useful. 


HUNTER ON MORTGAGE FORECLOSURE.— Small 8vo. One-half Calf. Pages LXXIV., 
444.—A Practical Treatise on Foreclosure of Mortgage of Realty, with the Rules of 
Practice Relating to Foreclosure, Annotated and an Appendix of Forms, and the Mort- 
gage Laws of Ontario. (Being a Collection Statutes and Seciions of Statutes Relating 
to Mortgages of Realty.) By A. T. HUNTER, LL.B. (of Osgood Hall, Barrister: at-law). 
Author of ‘‘ Power of Sale Under Mortgages of Realty,” and “ Real Property Statutes of 
Ontario.” Toronto: The Carswell Co., Limited, 28 Adelaide street, East. 1899. 


This work is written with special reference to the statutes, rules of court, and 
judicial decisions, which govern the subject under consideration in the Province 
of Ontario. It cites a good many English, and a few American cases, but it is 
largely based upon Canadian decisions. It is a practical work, as such a work 
should be,— abounding in practical directions, setting out with sufficient full- 
ness the applicatory statutes, rules of court and judicial decisions, and fur- 
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nishing an abundance of numerous practicalforms. The American practitioner 
will find in it aumerous decisions — English, Canadian, and American,— which 
will assist him in the determination of many points of procedure, and which 
will occasionally help him over a difficulty. Itis well printed. We commend 
it to the attention of our American, as well as our Canadian readers. 


DIGEST OF THE LAWYERS’ REPORTS ANNOTATED.—Cited “ L. R. A.,” Vols. XX1.-XL., with 
a Table of Cases and Index to the Annotations of Previous Volumes from I. to XL. 
Rochester, New York: Lawyers’ Co-operative Publishing Company. 1899. 

This is a digest of the cases reported in the volumes of the L. R. A. from 
volume XXI. to volume XL., inclusive. It supplements the digest of volumes 
I. to XX., and therefore supersedes and incorporates the former Digest which 
covers volumes XXI. to XXX. The table of cases in this digest includes the 
whole series from volume I. to volume XL. We advise any practitioner who 
has a novel or difficult question to brief, to try and get hold of it in this digest, 
either in the index to the notes or in the abstracts of the cases. If he gets 
hold of it in this work, he is sure to find the latest applicatory decisions. 


LAWYERS’ REPORTS ANNOTATED.— All Current Cases of General Value and Authority, 
with Full Annotation. BURDETT A. RICH, Editor, and HENRY B. FARNHAM, Assistant, 


Vols. XLI. and XLII. Rochester, New York: Lawyers’ Co-operative Publishing Com- 
pany. 1899, 


These two volumes contain a well selected list of the best and Jatest cases, 
both State and Federal, to many of which long and useful notes are appended. 
We desire especially to call the attention of our readers to the note in volume 
LXI., commencing at page 32, by C. B. Labatt, Esq., a frequent contributor to 
this Review, on the subject of ‘‘ Knowledge as an Element of an Employer’s 
Liability to an Injured Servant.’? It covers no less than 120 of the very large 
pages employed inthe L. R. A. It would probably make five hundred of the 
pages of an ordinary law treatise. It deals with a most important element in 
the very important subject of the lability of a master for negligence resulting 
in death or injury to his servant, by presenting it in a new classification, throw- 
ing it into a new light, arraying, classifying, and comparing a vast number of 
decisions, and enriching his discussion of them with his own thought, after 
having made a long and thorough study of the whole subject. This essay is 
alone well worth the price of the book. It is a substantial gain to our Anglo- 
A merican jurisprudence. It may be said of any of these recent volumes of the 
L. R. A., that, while each volume contains a most valuable collection of cases 
printed in full, the notes alone are well worth the price of the volume. 


GENERAL DIGEST, VOL. VI. N.S.— General Digest, American and English, Annotated. 
Refers to all Reports Official and Unofficial. Vol. VI, New Series. Rochester, N. Y.: The 
Lawyers’ Co-operative Publishing Company. 1899. 

For a number of years past, in making searches for material to be used in 
my labors, whether as judge, author, or practitioner, I have found it to my 
advantage to use the General Digest, published by the Lawyers’ Co-operative 
Publishing Company, of Rochester, N.Y. I have found that work to be a drag- 
net of all the decisions of all the courts whose decisions are reported in any 
way, official or unofficial, in the United States; have found that it digests the 
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most important decisions rendered by the courts of Great Britain and Canada; 
that it cites not only the official, but also the unofficial reports, such as the 
“National Reporter System,” and also the law journals, wherever a case is 
reported in full in any one of them; and that, as a general rule, it consistently 
maintains, in the grouping of the decisions digested, a careful and thorough 
analysis. I take this occasion to make a public acknowledgment of my obliga- 
tions for the assistance I have derived from that great work. 
Seymour D. THOMPSON. 


BEACH ON CONTRIBUTORY NEGLIGENCE, THIRD EDITION. —A Treatise on the law of 
Contributory Negligence or Negligence as a Defense. By CHARLES FISK BEACH, Jr., of 
the New York Bar, Author of “* Modern Equity Jurispradence,” ‘“‘ The Law of Receivers,” 
“ Private Corporations,” ‘‘ Modern Law of Contracts,” “Modern Equity Practice,” etc., 
Third Edition. By JOHN J. CRAWFORD. of the New York Bar. New York: Baker, 
Voorhis & Company. 1899. pp. CX XXIII, 702. 

Mr. Beach’s works are good, bad, or indifferent, according to the qualifica- 
tions of the men who wrote them respectively; for it is well known that he fell 
into the habit of employing others to write his works for him. He is not to be 
confused with his venerable father, Charles Fisk Beach, Sr., an old clergyman 
who, late in life, took up the work of writing law books and achieved some 
success With his first work, the profession falling into the erroneous impres- 
sion that it was the work of the son, knowing nothing about the father, in 
which error they were, as we believe, deliberately assisted by the ancient author 
and his publisher. Mr. Beach, Sr., wrote another work, but we have forgotten 
the names of both of them. Charles Fisk Beach, Jr., is a man of considerable 
mentality. The work before us was his first literary venture. The first edition 
of it, which appeared inthe year 1885, is dated from his former residence, 
which was Louisville, Kentucky. It immediately took its stand as a good book 
on the subject, though there was no propriety whatever in selecting contributory 
negligence as a subject for a separate treatise. The negligence of the actor and 
that of the sufferer are in almost every case so interwoven, that the one cannot 
be considered except in connection with the other. This did not deter young 
Mr. Beach, whose mind, though bright, was strikingly incapable of compre- 
hending the law as a system and of getting hold of correct theories of legal 
classification, from picking up a subject which was evidently “‘ taking’ from 
the point of view of the bookseller, and, although a treatise upon it would be 
like writing a treatise upon a half of an apple, from deliberately making it 
the subject of a so-called legal treatise. And it turned out that, from the book- 
seller’s standpoint, he was correct. His book immediately sold. In fact it 
‘‘went like hot cakes.”” Lawyers cited it in their briefs, and judges cited it in 
their opinions with as much gravity as though it had been written by Kent, or 
Story, or Bishop. 

The second edition was dated from Wall street, New York, in the year 1892. 
In his preface to that edition, Mr. Beach took pains to say that he had done 
the work almost entirely with his own hand; and he added: “ It is literally true 
that every sentence of the present volume has passed formally under my eye, 
and that I have spared no reasonable effort to make it accurate and complete.” 
What a wonder that an author should write his own book and that every sen- 
tence of it should pass under his own eye! How gracious that he should 
inform his readers of that fact! The truth is that, at the time when this pre- 
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face was written, Mr. Beach had already fallen into the questionable habit of 
writing his books vicariously; otherwise it never would have occurred to him 
to make such an explanation, —thus making this book an exception to what 
was evidently his general rule. 

The editor of the present edition says in his preface that he has been able to 
do the work only at intervals, and that he thinks he has succeeded in collecting 
all the important decisions which have been rendered on the subject of contrib. 
utory negligence since the last previous edition of this work was prepared, 
He has not altered Mr. Beach’s text, which he finds accurate and discriminating, 
The number of cases now cited is nearly six thousand. Great as that number 
is, one who is well acquainted with the mass of case law on this subject, may 
be permitted to say that it does not embrace half of the English and American 
adjudged cases in which the subject of contributory neglig ence has been con- 
sidered. Nevertheless, it will probably be found sufficient to maintain the pre- 
vious reputation of the work and to insure its continued usefulness to the bench 
and bar. The work is well printed. 


TUCKER ON THE CONSTITUTION OF THE UNITED STATES. — The Constitution of the United 
States: A Critical Description of its Genesis, Development, and Interpretation, by 
JOHN RANDOLPH TUCKER, LL.D., Late Professor of Constitutional and International 
Law and Equity, Washington and Lee University. Aided by HENRY ST. GEORGE 
TUCKER, Professor of Constitutional and International Law and Equity in Washington 
and Lee University. In Two Volumes. Chicago: Callaghan & Company. 1899. 


This work was placed upon our desk not more than two or three days before 
the time of the present writing. There is now only time enough to say that it 
is in appearance a very attractive work, beautifully printed on excellent paper, 
written by a very eminent man. John Randolph Tucker was born at Win- 
chester, Virginia, December 24th, 1823, and died at Lexington, Virginia, Feb- 
ruary 13th, 1897. He was the son of Henry St. George Tucker, President of 
the Court of Appeals of Virginia, and grandson of St. George Tucker, also a 
member of that court and editor of Tucker’s Blackstone. John Randolph 
Tucker, was for eight years Attorney-General of Virginia, and for twelve 
years a representative in Congress from that State, during four years 
of which time he was chairman of the Judiciary Committee of the 
House. This work was an attempt at executing a long cherished pro- 
ject; but he entered upon the task too late in life, and, having 
labored upon it about two years, died, leaving it incomplete. His son has 
taken up his typewritten manuscript, dictated to a stenographer, and edited it, 
correcting where possible those faults of expression which inevitably spring 
from the habit of stenographic dictation. The plan of the author, after the 
introduction, was to take up the Constitution, section by section, and treat its 
provisions in detail. We regret to learn that his death left a hiatus in respect 
of clause one of section four of article one; another in respect of the Fifteenth 
Amendment; and another in respect of the second, third, fourth, and fifth sec- 
tions of the Fourteenth Amendment. The editor pathetically says: ‘‘ The end 
came before they were reached.’? He had doubts whether he ought not to go 
on and fill those gaps, but he resolved those doubts in favor of allowing the 
work of the lamented author to stand as it was left. Acknowledgments are 
made for valuable advice and assistance to Hon. William M. Wilson, President 
of the Washington & Lee University; to Mr. E. Morgan Pendleton, of Lexing- 
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Virginia; and to the author’s colleague in the faculty of the Washington & Lee 
University, Professor H. Parker Willis, for * untiring labors, freely given, 
embracing the entire preparation of the work, including the index, the latter 
being entirely the work of his hands.” 

Three hundred and forty-eight pages are devoted to general discussions of 
constitutional theory and development; after which, as already stated, the 
author takes up the Constitution of the United States and treats it section by 
section. A hasty glance at the pages of this work convinces us that the whole 
work, but more especially the first three hundred and forty-eight pages of it, 
will be read with zest, though often with dissent. Whether or not the reader 
agrees with all the conclusions of the author, he will feel at every step that 
he is enjoying the companionship of a great thinker—a great lawyer and 
statesman, whose honesty was unbending and whose expression of his opinions 
was fearless. It is a subject of congratulation that we have a treatise on the 
Constitution of the United States which contains a flavor of the South, written 
by a native of the State of Madison, surnamed the ‘ Father of the Constitu- 
tion; ’? of Marshall, the great expounder of its provisions; and of Jefferson, 
whose great influence may perhaps be regarded as a useful corrective of some 
of the views of Marshall and his associates, which, if carried too far, would 
have sunk the States of the Union to the level of French departments, and which 
did succeed in putting the private corporations of the country above the 
sovereign States which had created them. 


RANDOLPH ON COMMERCIAL PAPER. — A Treatise on the Law of Commercial Paper: Con- 
taining a Full Statement of Existing American and Foreign Statutes, together with 
the Text of the Commercial Codes of Great Britain, France, Germany, and Spain. 
By JOSEPH F. RANDOLPH, Editor of Jarman on Wills and Williams on Executors. 
Second Edition. In Three Volumes, with Appendix. St. Paul, Minn.: West Publishing 
Company. 1899. 

The first edition of this work was published by the late Frederick D. Linn, 
of Jersey City, N. J. It was characterized by enormous diligence in collecting 
and translating the commercial codes of foreign countries, and in giving a full 
statement of American and foreign statutes in so far as they related to the 
subject of the work. In so far as it thus presented the American and foreign 
statute law, it covered a field which, so far as the writer knows, had been 
covered by no other work. This gave it an exceptional practical value. It 
also collected and tersely stated the doctrine of a very great number of cases. 
Indeed, the statements of the author of the results of judicial decisions, were 
So brief and condensed as to raise the suspicion that he had merely culled 
them from the digests. We do not for a moment suppose that this suspicion 
was well founded, but we credit the author with having performed the duty of 
reading the cases cited by him. In the present edition the number of cases 
cited by the author reaches about 24,000. He tells us in his preface that 
adjudications on the subject of this work have been rendered by the courts at 
the rate of about a thousand a year. As thirteen years have elapsed since his 
first edition, we can well understand from this statement how it is that so 
great a number of cases have been gathered together and cited. And yet, 
great as this number is, the author modestly disclaims having made what he 
calls ** a complete assemblage of them.’? This was found impossible, although 
he made an effort at completeness. The author modestly states that the plan 
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of his work has been to seek instruction in decisions from the higher courts, 
with little or no attempt to supplement it by the logic or learning of a treatise. 
While his work differs in scope and arrangement from a digest, the author 
thinks that it differs as much, both in form aud in aim, from a text-book of 
instruction. ‘‘ With some loss in symmetry and apparent completeness, the 
rule has been rigidly followed to restrict the text to the law as expressly 
decided or enacted in this specific field; and in doing so the author has 
dropped many old and authoritative cases that have established, in contracts of 
general character, rules which are doubtless applicable to commercial paper in 
common with other contracts.’ In this he has evidently acted wisely, thereby 
confining his work to those rules which distinctly apply to commercial paper, 

This work is not elegantly printed; but the pages are large; each volume 
contains over a thousand pages; and the profession will therefore scarcely feel 
like grumbling at any seeming want of typographical elegance. 


ANNOTATED CORPORATION LAWS OF ALL THE STATES, BY CUMMING, GILBERT, AND 
Woopwakrb.— The Annotated Corporation Laws of all the States, Including Statutory 
Provisions relating to Receivers, Practice, Taxation, Trusts and Combinations, Labor, and 
Crimes by Corporations and Their Officers. In Three Volumes. Compiled and Edited by 
ROBERT OC. CUMMING, FRANK B. GILBERT, and HENRY L. WOODWARD, of the Albany, 
New York, Bar. Rochester, New York: The Lawyers’ Co-operative Publishing Com- 
pany. 1899. 

This work gives the statutes and constitutional provisions of all the States, 
so far as it gives them at all, without condensation. In this the editors have 
pursued the correct plan. The anaotations are in the form of a digest, in 
double column, and consist of brief statements of points. Although these 
three volumes are large, belonging we believe to the class which printers call 
imperial octavo, yet one who has made himself acquainted with the subject may 
profess a suspicion as to whether even the statutes include all of those of a 
general nature. Some twelve years ago the writer of this notice, then engaged 
in collecting materials for a general work on the law of private corporations, 
made a survey of the American statute law of a general nature, with the con- 
clusion that this law, if collected and published without condensation, would 
fill six volumes, each of them as large as the Revised Statutes of the United 
States. 

Then, as to the thoroughness with which the annotating has been done, no 
very clear conclusion can be formed, for the reason that the work contains no 
general table of cases by which the matter can be tested. It is plain, however, 
from turning over the pages of this work, that it will have a very considerable 
value to a lawyer engaged in a general corporation practice extending through- 
out the country; since it will in many instances enable him to find out quickly 
what the law of a particular State is upon a particular topic relating to corpo- 
rations. The authors have done wisely in confining their work to joint stock 
corporations, leaving out the mass of statute and case-made law which relates 
to corporations organized for what may be termed ‘‘ ideal purposes.’’ Their 
task was great enough with their subject confined to corporations organized 
strictly for profit and having a joint stock. 
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SIR WILLIAM FANN KENNEDY. 
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